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Globalisa!on has the poten!al to 
raise living standards for ci!zens 
around the world, as well as bear-
ing the risk of excluding people 
from those benefits. Ensuring 

that globalisa!on contributes to a more equi-
table and sustainable form of economic growth 
requires the par!cipa!on of ci!zens in moni-
toring how the global economy is changing and 
how it impacts the life of people. 

The Arab Spring has shown the power 
of people in their poten!al to change poli!-
cal systems. Transparency Interna!onal, the 
global civil society organisa!on leading the 
fight against corrup!on, aspires to support the 
emergence of a broad-based social movement 
standing up to corrup!on, especially where it 
violates human rights and threatens the most 
vulnerable. In Transparency Interna!onal’s 
Strategy 2015, we underline that sustainable 
change requires broad public support. A wide-
spread public engagement will reinforce the 
demand for solid ins!tu!ons and provide a 
strong mandate for poli!cal leadership to suc-
ceed in their commitments. 

In many countries, ci!zen’s monitoring of 
governments has been fundamental to increase 
transparency and integrity in the last two de-
cades. Today we know that it is not only gov-
ernments that influence ci!zen’s lives, but also 
mul!na!onal companies. In an interconnected 
global market they also have the power to shape 
the life of people, playing a key role for the well 
being of socie!es. This is why the func!oning 
of markets and their influence for the develop-
ment of socie!es needs to be accompanied by a 
stronger involvement of ci!zens, going beyond 
the monitoring of governments.

This is why we address the impact of global 
economic forces in Ci!zens and Markets, part 
of a series of analysis and research lead by 
Transparencia Mexicana, our Na!onal Chapter 
in Mexico. It is no coincidence that this e$ort 
started in Mexico. Countries like Mexico, Brazil 
or India are facing new challenges in terms of 
regula!on, compe!!on and consumer rights. 
Their recent role in the global economy makes 
them marketplaces where new trends are be-
ing experienced and the consequent rules be-
ing cra%ed. 

In order to elaborate future instruments 
that can help in the monitoring of markets, it 
is important to gain a sound understanding of 
its dynamics. Finding ways to watch the pri-
vate sector more closely, the spheres where 
the private and public sectors meet, and the 
func!oning of markets in a broader sense re-
quires a sound analysis of the emerging trends 
for ci!zen’s par!cipa!on as well as of the role 
that open data and its management can play 
for future monitoring instruments. To encour-
age more ci!zens to get involved in the global 
discussion, Transparencia Mexicana has gath-
ered examples and prac!ces from all over the 
globe, proving that our movement depends on 
appropriate informa!on flows and knowledge 
hubs. We have also made a conscious e$ort 
to make this book available as an e-book to 
facilitate its global distribu!on. Transparency 
Interna!onal will con!nue to work !relessly in 
making our quest for transparency that serves 
the cause of social jus!ce and human dignity 
around the world.

PREFACE
HUGUETTE LABELLE, CHAIR, Transparency Interna!onal
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FOREWORD

Ci"zens & Markets: Wakening the Ally

The degree of transparency and opac-
ity in a society is not predetermined. 
Unlike what some development the-
orists thought during the six!es and 
the seven!es, the socio-economical 

and educa!onal levels are factors but not facto-
tum. These are great news: countries with poor 
development are not doomed to wait for the 
arrival of higher stages to become more trans-
parent. Transparency is not the last sta!on of 
the train. The other side of the story is the ex-
istence of developed or rich countries where 
corrup!on is comfortably installed without any 
threat in the horizon. The social cost these so-
cie!es pay is huge, even though they are devel-
oped. Among the many achievements of Trans-
parency Interna!onal is the transforma!on of 
the predominant paradigm in the corrup!on 
debate: countries are not transparent because 
they are developed, they are developed be-
cause they are transparent. 

The ques!on of how much the acts of cor-
rup!on cost to the development of a country 
may cause obsession. In any case, we know 
that the cost is high. For example in Mexico, my 
country, some es!ma!ons show that the mul-
!ple impacts of corrup!on could sum 5% of the 
annual Gross Domes!c Product. This percent-
age is the equivalent of the total expenditure in 
educa!on. The final projec!ons are terrifying. 
Now, if transparency accelerates welfare and 
development the ques!on should be: what can 
we do to stop opacity and corrup!on? The an-
swers to this ques!on are divided as commonly 
happens in any social science, especially when 
it deals with such a novel area. 

There is a trend with an ins!tu!onal ap-
proach, which promotes reforms to both 
ins!tu!ons and laws as a key element. The 
reasoning behind this trend is simple. In the re-
la!onship between ci!zens and ins!tu!ons we 
can find good incen!ves and perverse ones. 

FEDERICO REYES HEROLES, CHAIR OF THE BOARD of Transparencia Mexicana
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This vision enriched the debate and brought 
mul!ple benefits to it. On the other hand there 
is another trend with a cultural approach that 
promotes the change of a&tudes and values. I 
give you an example. When our na!onal chap-
ter - Transparencia Mexicana - began its work, 
two out of three Mexicans did not consider cor-
rup!on to be a major problem. Nowadays this 
propor!on has changed and the di$erences of 
opinion between the states are clearly iden!-
fiable. Everywhere people speak of transpar-
ency, at home, in school, in the media.  

We know that no trend has a definite solu-
!on and that the set of solu!ons, in plural, are, 
as always, the result of the sum of e$orts and 
perspec!ves. Nonetheless, one thing that we 
have learned in the process is that the biggest 
ally in the fight against corrup!on is the ci!-
zen. A ci!zen that measures the importance of 
the problem and that acts in accordance with 
his own possibili!es may change the course 
of a na!on. This ci!zenship, par!cipant and in 
some way intolerant towards corrup!on has 
a central role figh!ng back the problem. This 
could mean a major shi% of perspec!ve. Today 
thanks to social media and informa!on tech-
nologies we have the possibility of convening 
the ci!zenship for very specific demands with-
out having the need of size, complexity and 
finances from behalf of the organizers, they 
could be na!onal chapters of Transparency In-
terna!onal or other ins!tu!ons. 

A couple of years ago, in an interna!onal 
mee!ng of philanthropy in Argen!na, I heard 
the expression that best captures this change: 

Countries are not transparent 
because they are developed, 
they are developed because 

they are transparent

we can have organiza!on without organiza-
!ons. I give some examples that apply for 
Mexico. In the health area we manage to orga-
nize 10 thousand parents that systema!cally 
watch the condi!ons of the nurseries their 
children a"end to. We want to bring this expe-
rience also to the clinics of social security. In 
the educa!onal area, the principals of mul!ple 
high schools in the Mexico City´s metropolitan 
zone give a report once a year of the use they 
made of the public and family resources they 
were assigned. They give this report in front 
of teachers, students and their parents. This 
is an exercise with mul!ple learning experi-
ences regarding accountability. Around a mil-
lion people have par!cipated in this exercise. 
In coordina!on with the federal government, 
Transparencia Mexicana launched a contest 
for ci!zens so that they proposed solu!ons to 
the most obnoxious and useless procedures. 
We received nearly 20 thousand solu!ons. 
The Mexican President gave out the awards. 
The poten!al for strategy is enormous. 

To promote that citizenship keeps an orga-
nized surveillance of public procurement and 
markets could mean a shift in the potential 
for control that every society has. We know 
that public procurement is the place where 
private interests become corruption acts in 
detriment of public interests. We have long 
talked about regulation in this matter but lit-
tle about citizen surveillance. The same hap-
pens when citizens pressure the manufactur-
ers and private producers in a direct way. 
The power of acquisition and the punishment 
of the consumer become highly efficient and 
powerful tools. 

This publica!on aims to provoke a discus-
sion regarding a poten!al, which is, in some 
cases, s!ll dormant. Exposing the successful 
experiences could surely lead us to reflect on 
e#cient and e$ec!ve courses of ac!on. On be-
half of Transparencia Mexicana, I would like to 
thank the par!cipa!on of the collaborators of 
this book. The reader will find valuable material 
in these pages that will help our mission. Let’s 
hope it will be useful. 
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Towards New Rela"onships 
between Ci"zens, Companies 
and Governments
EDUARDO BOHÓRQUEZ » DIRECTOR, Transparencia Mexicana

DENIZ DEVRIM » PROGRAM COORDINATOR, Transparencia Mexicana

A B S T R A C T

Today’s social, poli!cal and economic processes are deeply shaped by the interac!on of three groups 
of actors: ci!zens, governments and firms. Cu&ng-edge analysis requires both reviewing each actor’s 
behavior, but also considering the rela!ons that these actors establish among themselves. It is not 
only the nature and intrinsic values of the involved actors what defines their conduct; the quality of 
their rela!onships o%en explains why reforming ins!tu!ons or curbing corrup!on is so di#cult. The 
liberaliza!on of financial markets resulted in overlapping roles among social, poli!cal and economic 
actors, making it challenging to describe their di$erent interests and values. In liberal economies, 
ci!zens can simultaneously be consumers, government representa!ves or investors in companies. 
Governments have the double challenge of defending the public interest while becoming advocates of 
their own firms opera!ng globally or as promoters of foreign investments. As new interests arise, in-
ternal contradic!ons in the expected role of actors are more evident. Should we expect governments 
to defend the interests of “na!onal” companies owned by “foreign” shareholders or to simply collect 
their taxes? Would the ci!zen's interest of this “na!on” be local consumer protec!on or the individual 
needs protec!on by the government of the “foreign” investor? And what if the ci!zen is also a share-
holder? Will he or she be equally sa!sfied by the enforcement of his consumer rights or her property 
rights? The best possible solu!on to this conundrum is to focus on the scope and nature of the rela-
!onship rather to assume preferences or a&tudes from tradi!onal social roles. This is why Ci!zens 
and Markets aims for an in-depth analysis of the emerging rela!ons between these three groups of 
societal actors. This first publica!on of the Ini!a!ve, ‘A New Role for Ci!zens in Public Procurement’, 
aims to approach the evolving rela!onships among actors by analyzing trends around the globe of 
ci!zen’s par!cipa!on in public procurement processes, a place where governments and companies 
usually were alone, and where ci!zens now are thriving to meet and interact. 



24

Transparencia Mexicana´s Series on

The role of governments, companies 
and ci!zens is not clear-cut. The lib-
eraliza!on and democra!za!on of 
the financial markets has resulted 
in a superimposi!on of social roles 

and has made it increasingly challenging to de-
scribe the func!on of the involved actors. Ci!-
zens can be, simultaneously, consumers, part of 
the government and entrepreneurs; non-profit 
organiza!ons can be important sources for 
employment, and the philanthropic sector can 
bring considerable wealth to na!ons, whereas 
some companies –apart from increasing wealth 
for their associates– also aim to achieve ben-
efits for the socie!es they operate in. The Brit-
ish water company One, for example, claims 
that every !me you buy a bo"le of water, part 
of the profit is donated to projects in develop-
ing countries, which means that the consumer 
ends up financing almost directly development 
with each bo"le of water he or she buys. 

Not only ci!zens and companies have mul!-
ple roles, the func!on of public administra!ons 
around the world has also become more com-
plex. The public sector is facing challenges in 
the sense that its mandate can some!mes be 
contradictory: On the one hand, governments 
are obliged to defend foreign investments, with 
the aim to increase growth and employment. 
On the other hand, as regulators, governments 
know that the consequences of foreign invest-
ments –through financial exemp!ons or special 
condi!ons– can be against the public interest 
that they are supposed to protect. Further-
more, the public sector has to provide public 
services that are in fact operated by the pri-
vate sector. In many municipali!es around the 
world a considerable part of the public services 
is in fact outsourced. 

These examples show that promo!ng and 
defending the public interest has become an 
increasingly complex issue. The superimposi-
!on of social roles challenges the priori!es of 
those who aim to protect the public interest. 
The ci!zen can be at the same !me consumer 
and shareholder, the company can act against 
or in favor of the public interest and the gov-
ernment has to be a strong regulator and at the 
same !me has the duty of promo!ng invest-
ments. The democra!za!on of the financial 
markets, where ci!zens can be small entrepre-
neurs at the same !me as employees, makes 
it increasingly di#cult for ci!zens to speak in 
the name of public or collec!ve interests. Al-
though the idea of social classes is s!ll useful, 
the descrip!on of the many public iden!!es of 
individuals and groups has become a real chal-
lenge. The evolving interac!ons among ci!-
zens, governments and companies --that were 
formerly studied as monoliths-- make it neces-
sary to reconsider the limits of the tradi!onal 
ways of public control. 

Promo"ng Integrity  
in the Marketplace
Today’s economic processes are mainly shaped 
by the interac!on of three main groups of ac-
tors: The ci!zen, the government and the com-
pany. These three actors have rela!ons among 
one another –ci!zens with governments, 
governments with companies and companies 
with ci!zens. These rela!ons occur in an area 
that historically has been called the market. A 
market is an area where forces of demand and 
supply operate and where buyers and sellers 
interact –directly or through intermediaries– 
to trade goods, services, contracts or instru-
ments. In this area of economic ac!vity there 
is a poten!al for transac!ons to take place. The 
type of interac!ons among the three iden!fied 
actors can be manifold. On the market, gov-
ernments can buy services or goods from the 
private sector using ci!zens’ taxes, ci!zens can 
benefit from public services o$ered by govern-
ments, and ci!zens can also buy products or 
services produced or o$ered by private com-
panies, including services that were tradi!on-
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ally guaranteed by the public sector, such as 
access to educa!on or health.

Ci"zens, Governments and 
Companies: From a Role-model 
Analysis to an Analysis Based 
on Interac"ons

A%er a decade of working experience in the 
control of corrup!on, the Na!onal Chapter of 
Transparency Interna!onal in Mexico, Trans-
parencia Mexicana, took the decision to launch 
a global ini!a!ve that focuses on the interac-
!ons and rela!onships among the actors that 
operate on the marketplace. A significant 
amount of evidence, coming from the academ-
ic field and direct interven!ons, showed that 
risks for integrity come from the quality of the 
ins!tu!ons as much as from the quality of the 
interac!ons and rela!onships that these ins!-
tu!ons build. It is the nature and quality of the 
rela!onships, and its context, rather than the 
intrinsic values of the involved actors what ex-
plains in many cases why corrup!on prevails. 

The tradi!onal role-model analysis can be 
illustrated by an old fable. While trying to cross 
the river, a scorpion calls for help and a frog 
comes into scene. The frog happily o$ers to 
help the scorpion and invites it to jump on his 
back. The frog transports the scorpion through 
the currents of the river. Once they reach the 
opposite shore, the scorpion uses its poisoned 
s!ng against the frog. “Why do you do that?” 
asks the dying frog. “Because s!nging is in my 
nature” responds the scorpion. In the fable, the 
intrinsic nature of scorpions and frogs explains 
their behavior. A corrupt conduct –the fatal 
s!ng— is explained as part of the nature of a 
species. 

Under new forms of analysis, corrup!on 
could not be simply explained as part of the 
nature of companies, governments or ci!zens. 
The scorpion starts thinking that corrup!on 
–s!nging the frog– is part of its nature only 
a%er having crossed the river. Its “nature” was 
not present when calling for help or when in-
route. It is the “natural” thing to do, because 
it is ra!onal to take place in a corrupt trans-

ac!on once that you are in a secure harbor. 
The rela!onship of frogs and scorpions is not 
really defined by their nature. In fact, the 
strength of the river and its depth are also 
extremely e$ec!ve factors to explain why the 
scorpion does not s!ng the frog while cross-
ing the river.

A firm’s par!cipa!on in a corrupt transac-
!on does not depend only on its structural 
need for profits or in the organiza!onal culture 
of a public sector bureaucracy. Corrup!on is 
not intrinsic to their strategic objec!ves. The 
behavior of firms and governments is defined 
in many ways by the characteris!cs of a con-
crete market in terms of compe!!on, scarcity 
and independent monitoring. None of them are 
always frogs or scorpions.

The interac!on between the private sec-
tor, governments and ci!zens can contribute 
to people’s well- being and it can improve their 
access to essen!al public services. However, 
depending on the quality of this rela!onship, it 
can also create inequali!es in the society and 
can result in poor quality services for ci!zens. 
Whatever the social impact of this interac!on 
might look like, one thing has become clear: 
People’s lives are influenced by factors that go 
beyond the performance and quality of gov-
ernments, which means that ci!zen’s oversight 
of governments has become insu#cient. The 
State has reached a moment of intense pres-
sure for fulfilling rights and providing quality 
public services. This demand requires a lot of 
innova!on in the way public and private sec-
tors relate to each other. From the Na!onal 
Health Service in the United Kingdom to the 
use of pension funds to finance capital mar-

The behavior of a firm  
is defined in many ways by the 
characteris!cs of a concrete 
market in terms of compe!!on,  
scarcity, and independent  
monitoring
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kets, new mul!-stakeholder partnerships are 
designed and operated every day; thus, the 
need for a be"er understanding of these new 
rela!onships.

Re-signifying Ci"zens 

In today’s liberal economies, ci!zens can adopt 
many roles: a consumer of financial goods in 
Mexico can be a shareholder of Petrobrás or 
buy public debt bonds in India, thereby be-
coming a socio-capitalist of a public enterprise 
in Brazil or of a bank in London that provides 
services to the Ministry of Finance of India. 
The owner of a cellular phone is a poten!al 
shareholder of her network provider, which 
can represent a contradic!on concerning her 
incen!ves: As a consumer, she aims to have 
lower prices and higher quality levels for the 
service, whereas as a telecomm company 
shareholder higher prices are not necessarily 
against her interests. This example shows that 
the interac!on between the ci!zen and the 
firm is not one-dimensional. On the one hand, 
the individual –as a consumer– demands goods 
and services that require be"er regula!on of 
the private sector by the government. At the 
same !me –as an investor– the same ci!zen 
demands higher returns and profits from com-
panies, which in many cases is against be"er 
regula!on and public control. 

Regarding the func!on of ci!zens and civil 
society to control and monitor actors that in-
fluence their lives, today’s context requires 
new tools. During the second half of the past 
century, a growing global civil society exercised 
independent monitoring of governments to 

protect the public interest. With the expansion 
of environmental conserva!on and of consum-
er rights movements, the heat turned to pri-
vate companies. A call for a new public respon-
sibility arose, including the crea!on of na!onal 
integrity systems and the development of a 
framework for corporate social responsibility 
in companies. However, the ins!tu!onal inno-
va!on of the past decade, including the birth 
of public-private partnerships and complex 
varia!ons of public finance tools, asks for new 
forms of understanding and a$ec!ng govern-
ments and firms. The tradi!onal boyco" and 
the pe!!on le"er are fading away in a world 
where public responsibility is changing. A con-
text, where the private sector has gained con-
siderable power in influencing social reali!es, 
requires a new framework for accountability. 

The Public Sector: S"ll a Monopoly?

Sixty years ago, it was unimaginable for ci!zens 
that sanita!on services could be provided by 
a private company. Today, it is s!ll widely be-
lieved that public services are always carried 
out by the state. However, new forms of allianc-
es (such as Public-Private-Partnerships) have al-
lowed new administra!on models, which have 
resulted in an increasing number of services 
that are o#cially provided by governments, 
but operated by the private sector. From the 
“Golden Triangle” in Washington, D.C. to “Aguas 
de Barcelona” in La!n America, outsourcing 
schemes have become increasingly used to 
guarantee the provision of social services, ad-
ministra!ve procedures and public works. Even 
if consumers or ci!zens s!ll claim for be"er 
quality of the services from governments, it is 
o%en the external private providers that shape 
the way public services are provided. 
In such a context, governments are required to 
include the vision of ci!zens and companies in 
their ac!vi!es. There are two main incen!ves 
for them to do so. Including ci!zens in the deci-
sion-making processes can enhance the public 
sector’s legi!macy and also increase ci!zen’s 
trust and support. Apart from the ques!on of 
legi!macy, there is a worldwide urgent need to 
modernize public administra!ons. The private 

 Even if consumers or ci!zens 
s!ll claim for be"er quality of 

the services from governments, 
it is o#en the external private 
providers that shape the way 

public services are provided 



27

Towards New Rela"onships between Ci"zens, Companies and Governments

and social sectors can play a fundamental role 
in this endeavor. The moderniza!on of pub-
lic administra!ons cannot be successful if the 
only vision that is included is of those that op-
erate from the inside. Ac!ng in a coordinated 
framework with companies and ci!zens, can 
enable governments to be"er understand the 
complexi!es of certain issues, iden!fy concrete 
problems, and to develop new crea!ve tools. 

The Private Sector: Ac"ng in the 
Name of the Public Interest?

Today, the private sector con!nuously exer-
cises pressure on governments in order to pur-
sue its commercial interests. History shows 
that the private sector has always a$ected the 
behavior of the State, succeeding in regulariz-
ing ac!vi!es that formerly had no regula!on. 
Among the examples feature the legaliza!on 
of certain drugs, casinos and usury. It is the 
legaliza!on of certain ac!vi!es –and its sub-
sequent regula!on— what transforms an il-
legal ac!vity in a regulated market. The fact 
that previously illegal ac!vi!es ended up in 
legal frameworks shows that social changes as 
well as the ac!ve promo!on of the interests 
of the private sector have a$ected public poli-
cies, laws and public decision making for cen-
turies. When this rela!on between the public 
and private sector escapes publicity or when 
the instruments used for gaining influence are 
illegal (such as bribery), the rela!onship trans-
forms into so called “state capture”. The state 
then stops promo!ng the public interest and 
its decisions end up being distorted because of 
legal and illegal interests that can act against 
the public interest. 

When it comes to the rela!onship between 
individuals and the private sector, companies 
try to persuade individual consumers to ac-
quire their products. In advanced industrial 
economies, marke!ng considera!ons –used 
both to increase sales of exis!ng products and 
to introduce new products– play a major role 
in determining corporate policy. Once primarily 
concerned with increasing sales through adver-
!sing and other promo!onal techniques, cor-
porate marke!ng departments now focus on 

credit policies, product development, custom-
er support, distribu!on, and corporate com-
munica!ons. They may make psychological 
and demographic studies of a poten!al market, 
experiment with various marke!ng strategies, 
and conduct informal interviews with target 
audiences. 

Since the nine!es, interna!onal organiza-
!ons and civil society have been claiming a 
more human face of the global market. The tool 
that has been used by companies worldwide to 
support sustainable development has been the 
so-called corporate social responsibility (CSR). 
However, since more than a decade, the con-
cept of CSR has been increasingly cri!cized as 
being merely a public rela!ons tool. Many have 
argued that private companies could hardly 
ever take the role of protec!ng the public in-
terest on a voluntary basis within the context 
of the exis!ng market mechanisms. Also, it has 
been cri!cized that the ini!a!ves launched by 
companies, such as codes of conduct or non-
profit investments, were unilateral steps and 
ignored the real concerns of ci!zens. Some 
transna!onal companies recognized the limits 
of the tradi!onal concept of social corporate 
responsibility and the necessity to go beyond 
self-regula!on, beginning to par!cipate in 
mul!-stakeholder ini!a!ves. From their per-
spec!ve ac!ng together with ci!zens and 
governments can have various benefits. The 
alliances can provide a be"er rela!onship to 
the communi!es where the company is ac!ve, 
they can reduce the risk of their ac!vi!es, and 
the delibera!on with other sectors can result in 
more crea!ve outcomes and innova!on.  

The ini!a!ve Ci!zens and  
Markets invites its global  
knowledge network to study the 
rela!ons between actors, aiming 
to iden!fy the new roles,  
instruments and agendas



28

Transparencia Mexicana´s Series on

How Do We Approach the New 
Paradigm? 
Ci!zens and Markets aims to iden!fy new roles 
and possible partnerships as well as the e$ects 
that new emerging rela!onships can have for 
the development of socie!es, the private sector 
and public administra!ons. The rela!onships 
between these actors can take a mul!tude of 
di$erent forms, and each actor can play a dif-
ferent role according to the context. Therefore, 
the analy!cal models need to be dynamic and 
tolerant towards changing constella!ons. An 
analysis that interprets the rela!ons between 
ci!zens and governments (ci!zens monitoring), 
or between governments and private sector 
(Public-Private-Partnerships) as if those actors 
were monoliths, does not allow capturing the 
complexity and dynamic of the market where 
they interact. 

This Issue: A New Role for  
Ci"zens in Public Procurement

Analyzing di$erent contexts where govern-
ments, companies and ci!zens meet, allows 
breaking down the paradigm into concrete 
topics. Public procurement is one of the prom-
inent mee!ng places for governments and 
companies, and since some !me also for ci!-
zens. The way in which ci!zens engage in pub-
lic procurement is key to understand its future 
development. As in many countries ci!zens 
have kept an eye on procurement processes, 
sharing experiences is a fundamental exercise 
in order to understand the emerging trends in 
this topic. The ar!cles that feature in this pub-
lica!on represent voices and experiences from 
La!n America, Africa, Asia and Europe, as well 
as the public, private, civil society and academ-
ic sectors.

Overview of the Chapters

In their contribu!on “Transparency as a Basis 
for Engaging Ci"zens in Public Procurement: 
Trends in OECD Member Countries’ Na"onal 
Governments”, James Sheppard and Maria 
Emma Cantera, from the Organisa!on for Eco-

nomic Co-opera!on and Development (OECD) 
give an overview about transparency in the 
public procurement processes in OECD mem-
ber countries. 

In the “Civil Society Procurement Moni-
toring: Challenges and Opportuni"es” ar!cle, 
readers are provided with a global overview of 
CSO procurement monitoring, drawing on the 
ac!vi!es of CSOs in eight countries including 
Argen!na, India, Mexico, the United States and 
more. In the ar!cle, Francesco De Simone and 
Shru! Shah from Transparency Interna!onal 
USA provide !ps for dealing with limited or 
poor access to informa!on, and other obsta-
cles for CSO procurement monitoring. 

The second part of the book focuses on 
trends around the world. In “From Passive to 
Ac"ve Stakeholders: Ci"zen Accountability 
Mechanisms in Procurement Process in Ke-
nya”, the tough and cri!cal ques!on is posed 
–in public procurement, does civil society in-
volvement really make a di$erence? The author 
takes no !mid approach, presen!ng an honest 
and clear analysis of various ci!zen ini!a!ves 
for public procurement monitoring in Kenya. A 
number of e$orts and projects are discussed, 
whether undertaken by individual whistle-
blowers, semi-organized groups of ci!zens, 
established CSOs or even ini!ated by the gov-
ernment itself, ul!mately presen!ng the reader 
with a greater understanding of what does and 
does not work, perhaps not only in Kenya but 
beyond. 

The public procurement environment in 
Cameroon is presented in “Amplifying Ci"zens’ 
Voices: The Role of Civil Society in Promo"ng 
Accountability and Transparency in Camer-
oon’s Public Contract Regime”, comparing the 
local situa!on with the wider African context 
and common challenges such as clientelism, 
nepo!sm and cronyism, while also providing 
a more specific overview of the challenges 
faced in Cameroon in par!cular. The ar!cle de-
tails the various endeavors, o%en at the prod-
ding of the IMF and World Bank, to modernize 
Cameroon´s legal framework and enforcement 
system for public procurement and highlights 
various loopholes that s!ll exist. Indeed, when 
members of parliament and senior government 
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o#cials are winning public tenders, there is 
work to be done. Despite not being formally 
engaged in public processes, the ar!cle high-
lights some of the a"empts of CSOs to never-
theless be involved as monitors in the process. 

The ar!cle “The risk of corrup"on in pub-
lic procurement in Brazil” provides a closer 
look at the various government methods for 
conduc!ng public purchases, and the associ-
ated risks of corrup!on for each of those meth-
ods. The reader is taken through the steps of 
iden!fying the risks, related to discre!on and 
compe!!on, and applying them to the reality 
of public contrac!ng in the 26 Brazilian states 
and Federal District, resul!ng in a clear and 
simple index indica!ng which states operate 
with greater and lesser risks for corrup!on. 

In “Open Public Procurement Portal: Re-
flec"ons from Slovakia”, readers are provided 
with a unique ar!cle-cum-manual on produc-
ing online portals for public procurement. The 
ar!cle explains the need for such a system for 
collec!ng data and facilita!ng in general and in 
the Slovakian context in par!cular, as well as 
the immediate and expected results of such 
labors. Readers are then provided with a step 
by step guide for establishing their own portal, 
making what may previously have appeared a 
daun!ng, challenging task seem like a simple, 
manageable process that all organiza!ons can 
consider. 

The ar!cle “What do we have to lose? Ti-
morese ci"zens’ diminishing confidence in 
public procurement” provides an overview of 
procurement challenges uniquely a$ected by 
a history of conflict and the resul!ng language 
and cultural divides since. This ar!cle also dem-
onstrates the invaluable need to engage and 
consult with civil society on public projects and 
if not, poorly planned and consulted projects 
can literally wash away. 

The ar!cle “Compe""on, Transparency 
and Consumer Welfare in the Design of Pub-
lic Procurement Procedures” highlights the 
need for comprehensive planning by ins!tu-
!ons to prevent corrup!on and collusion in 
procurement, providing insight and specific 
recommenda!ons down to each phase of the 
bidding process. The ar!cle further orients the 

reader to this process with an illustrate recent 
example of large scale collusion in a Mexican 
public ins!tu!on, showing just how intricate 
and complex these e$orts to evade jus!ce can 
be and in turn how thorough ins!tu!onal mea-
sures to prevent such schemes need to be. 

In “Distor"ons and Gaps in Mexico’s Pub-
lic Procurement System”, the reader is o$ered 
a unique panorama not only of the na!onal 
public procurement framework in Mexico, but 
at the state level in par!cular, o$ering a broad 
analysis and comparison of the legal frame-
works across Mexico´s 32 states. Indeed, this 
is a par!cularly cri!cal and complex issue in a 
country opera!ng under a federal system, as 
companies opera!ng in Mexico o%en need to 
understand not just one set of procurement 
regula!ons but perhaps as many as 32 depend-
ing on the scale of their opera!ons.  

The ar!cle “Access to informa"on as a new 
tool to empower ci"zens in the decision mak-
ing process to allocate public resources: The 
case of Mexico” underlines that the access to 
informa!on law in Mexico has the poten!al to 
be a mechanism for ci!zens to influence public 
expenditure and that it could provide ci!zens 
with tools to par!cipate in the alloca!on of 
public resources.  

What Do We Expect from Readers?

This publica!on is the first product of Transpar-
encia Mexicana’s global ini!a!ve on Ci!zens 
and Markets. Your feedback will be of funda-
mental importance for our future analysis. 
Therefore, we would appreciate your input and 
ideas, which can be sent to: info@tm.org.mx

The ar!cles that feature in this 
publica!on represent voices and 
experiences from La!n America, 
Africa, Asia and Europe, as well 

as the public, private, civil  
society and academic sectors 

mailto:info%40tm.org.mx?subject=
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A B S T R A C T

This paper highlights the trends in transparency – a necessary condi!on for e$ec!ve ci!zen engage-
ment – in public procurement within OECD member countries as a basis for understanding how it 
can support direct ci!zen oversight. This analysis is based on the results of the 2010 OECD Survey on 
Public Procurement and 2010 OECD Open Government Survey. The paper concludes by sugges!ng 
that future a"en!on from governments focus on (1) broadening the scope of proac!ve disclosure 
of procurement informa!on to include that related to the post-award stage; (2) making informa!on 
on public procurement available through a centralized portal rather than separate and disparate 
government portals; and (3) examining the accessibility and usability of procurement informa!on 
proac!vely disclosed by government.

JAMES SHEPPARD » POLICY ANALYST IN THE DIRECTORATE OF PUBLIC GOVERNANCE  
AND TERRITORIAL DEVELOPMENT, Organisa!on for Economic Co-opera!on and Development 

MARIA EMMA CANTERA » CONSULTANT IN THE DIRECTORATE OF PUBLIC GOVERNANCE AND 
TERRITORIAL DEVELOPMENT, Organisa!on for Economic Co-opera!on and Development 

Transparency as a Basis for  
Engaging Ci"zens in Public  
Procurement: Trends in OECD 
Member Countries’ Na!onal  
Governments
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Introduc"on 

Promo!ng transparency and ci!zen 
engagement within government is 
commonly recognized as a valuable 
policy instrument for enhancing ac-
countability of public organiza!ons.1 

Transparency, while a necessary condi!on, is 
not su#cient in itself to guarantee e$ec!ve 
ci!zen engagement. OECD member countries 
increasingly recognize that they must invest in 
lowering barriers to engage the “willing but un-
able” and make engagement a"rac!ve to the 
“able but unwilling”.2 In this regard, in 2008 
OECD member countries collec!vely recog-
nized the need to “empower civil society orga-
niza!ons, media and the wide public to scru!-
nize public procurement”.3 

This paper highlights the trends in transpar-
ency in public procurement within OECD mem-
ber countries as a basis for suppor!ng direct 
ci!zen oversight. It makes four observa!ons:

1. Almost all na!onal governments proac-
!vely make available budget documents 
and ex post informa!on on general budget 
execu!on;

2. Most governments make informa!on 
available on pre-tendering and tendering 
phases of the procurement cycle;

1 OECD, “Ci!zens as Partners: Informa!on, Consulta!on and 
Public Par!cipa!on in Policy Making”, OECD Publishing, Paris, 2001, 
http://dx.doi.org/10.1787/9789264195561-en, OECD, “Open Gov-
ernment; Fostering Dialogue with Civil Society”, OECD Publishing, 
Paris, 2003, http://dx.doi.org/10.1787/9789264019959-en; OECD, 
Evalua!ng Public Par!cipa!on in Policy Making, OECD Publishing, 
Paris, 2005, http://dx.doi.org/10.1787/9789264008960-en

2 OECD, “Focus on Ci!zens: Public Engagement for Be"er Policy 
and Services”, OECD Publishing, Paris, 28 May 2009, http://dx.doi.
org/10.1787/9789264048874-en

3 OECD, “OECD Principles for Integrity in Public Procurement”, 
OECD Publishing, Paris, 24 March 2009, http://www.oecd.org/
dataoecd/54/34/48994520.pdf

3. Informa!on on public procurement is in-
creasingly made available through elec-
tronic portals, but is not always available 
through a single portal; and

4. Few countries directly involve ci!zens in the 
procurement process in high-value or com-
plex procurements that entail significant 
risks of mismanagement and corrup!on.

This analysis is based on the results of the 
2010 OECD Surveys on Public Procurement and 
Open Government, to which 33 and 32 member 
countries responded, respec!vely. The 2010 
OECD Survey on Public Procurement focused on 
transparency of the public procurement cycle, 
including the online available of public procure-
ment informa!on. The 2010 OECD Open Gov-
ernment Survey focused on the scope and the 
implementa!on of freedom of (or access to) 
informa!on laws at the na!onal level of govern-
ment. Both surveys were completed by na!onal 
government o#cials from OECD member coun-
tries. Unless otherwise specified, the data per-
tains only to that of na!onal government.

The magnitude of taxpayers’ resources chan-
neled through public procurement makes it an 
issue of high interest to ci"zens. Public procure-
ment includes i) the purchase of goods and ser-
vices from the non-government sector in order 
to use them as inputs into their own supply chain 
(termed “intermediate consump!on”); and ii) the 
payment to a firm to deliver goods or services di-
rectly to the end user (termed “social transfers in 
kind via market producers”). This may include the 
outsourcing of “mainline” func!ons previously 
conducted by government. In 2009, government 
outsourcing averaged ten percent of GDP in 
OECD member countries. Its importance, how-
ever, varies significantly across countries, rang-
ing from 2.7 percent of GDP in Mexico, to 19.4 
percent of GDP in the Netherlands. From 2000 
to 2009, the share of government outsourcing in 
GDP increased on average 1.5 percentage points 
in member countries (see Figure 1). While public 
procurement provides a major share of econom-
ic ac!vity, a large por!on of this can be a"rib-
uted to sub-na!onal (i.e. provinces/states and 
local/municipal) governments.

http://dx.doi.org/10.1787/9789264195561-en
http://dx.doi.org/10.1787/9789264019959-en
http://dx.doi.org/10.1787/9789264008960-en
http://dx.doi.org/10.1787/9789264048874-en
http://dx.doi.org/10.1787/9789264048874-en
http://www.oecd.org/dataoecd/54/34/48994520.pdf
http://www.oecd.org/dataoecd/54/34/48994520.pdf
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Figure 1. Expenditure on general government outsourcing, percentage of GDP, 2000 and 2009

OECD member countries have recognized 
the value of engaging ci"zens in the over-
sight of public procurement as cri"cal for 
enhancing integrity. In 2008, OECD members 
reached consensus on the Principles for En-
hancing Integrity in Public Procurement. The 
10 Principles stress that e$orts to improve 
value for money in public procurement should 
be accompanied by measures to enhance 
transparency, promote good management 
prac!ces, prevent waste and misconduct, and 
strengthen external accountability. Principle 
10 focuses specifically on transparency with 
the objec!ve of facilita!ng ci!zen engage-
ment in oversight ac!vi!es:

“Governments should disclose public infor-
ma!on on the key terms of major contracts 
to civil society organiza!ons, media and the 
wider public. The reports of oversight ins!tu-
!ons should also be made widely available to 
enhance public scru!ny. To complement these 
tradi!onal accountability mechanisms, govern-
ments should consider involving representa-
!ves from civil society organiza!ons and the 
wider public in monitoring high-value or com-
plex procurements that entail significant risks 
of mismanagement and corrup!on.”4

4 OECD, “OECD Principles for Integrity in Public Procure-
ment”, OECD Publishing, p. 46, Paris, 2009, http://dx.doi.
org/10.1787/10.1787/9789264056527-en
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TABLE 1. Proac"ve disclosure of informa"on, Na"onal government, 2010

Australia

Austria

Belgium

Canada

Chile

Czech Republic

Denmark

Estonia

Finland

France

Germany n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

Greece n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.
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OECD member countries increasingly and 
proac"vely disclose informa"on – par"cularly 
informa"on related to budget and accountabil-
ity documents. Proac!ve disclosure of informa-
!on refers to when informa!on is made public 
at the ini!a!ve of the government (or individual 
public organiza!ons), without any specific re-
quest from ci!zens. The opposite of proac!ve 
disclosure, reac!ve disclosure, is when a gov-
ernment makes informa!on publicly available to 
an individual ci!zen only when that ci!zen spe-
cifically requests it. Table 1 presents informa!on 
on what central governments in OECD member 
countries proac!vely disclose. It is common for 
governments to proac!vely disclose budget 
and accountability documents (i.e. annual min-
istry reports, including accounts) together with 
administra!ve data sets, internal government 
manuals and guidelines and audit reports -all of 
which can help to shed light on public procure-
ment and enable ci!zen oversight.

OECD member countries increasingly and 
proac"vely disclose informa"on directly 
linked to the pre-tender and tender phases of 
the procurement cycle. Proac!ve disclosure of 
informa!on related to the pre-tender and ten-
der phases of the procurement cycle are cri!cal 
to support a level playing field for suppliers to 
compete for government contracts. This same 
disclosure of informa!on also provides ci!zens 
with informa!on to support their involvement 
in the oversight of government opera!ons. 
Table 2 presents informa!on on what na!onal 
governments in OECD member countries make 
publicly available regarding public procure-
ment. Laws and policies, general informa!on 
for suppliers, select and award criteria, and 
contract award decisions are all common types 
of informa!on regarding public procurement 
that are proac!vely disclosed. Areas in which 
governments could more proac!vely provide 
informa!on include procurement plans and 
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Ireland

Israel

Italy

Japan

Korea

Luxembourg

Mexico

Netherlands

New Zealand

Norway

Poland

Portugal

Slovak Republic

Slovenia

Spain

Sweden

Switzerland

Turkey

United Kingdom

United States

TOTAL OECD32 

Required to be 
       proac"vely published  
       by FOI law

19 17 11 5 11 6 12 17 12 8 16 16

Not required by  
       FOI law, but rou"nely   
       published

11 13 5 4 11 15 10 10 11 10 12 7

Neither required  
       nor rou"ntely  
       published

2 2 16 23 10 11 10 5 9 14 4 9

Notes: The sta!s!cal data for Israel are supplied by and under the responsibility of the relevant Israeli authori!es. The use of such data by the OECD is 
without prejudice to the status of the Golan Heights, East Jerusalem and Israeli se"lements in the West Bank under the terms of interna!onal law. Data are 
not available for Germany and Greece. Luxembourg is currently dra%ing laws on access to informa!on. Some categories of informa!on are required to be 
disclosed by laws other than FOI. Austria: Freedom of informa!on procedures are required to be published by the general law for administra!ve procedures. 
Chile, Estonia and Israel publish informa!on on the salaries of all public servants, whereas Hungary, Italy, Mexico, the Netherlands, Turkey and the United 
Kingdom publish salary informa!on for some public servants, such as managers who earn at the top of salary scales.

Source: OECD, “Government at a Glance 2011”, OECD Publishing, Paris, 2011, http://dx.doi.org/10.1787/gov_glance-2011-54-en
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Source: OECD, “Government at a Glance 2011”, OECD Publishing, Paris, 2011, http://dx.doi.org/10.1787/gov_glance-2011-54-en

TABLE 2. Public availability of procurement informa"on, Na"onal government, 2010

Total OECD34

Always 34 26 21 21 19 18 17 13 11 6

Upon request 0 1 1 0 1 5 0 10 7 6

Some"mes 0 7 11 13 13 10 14 7 10 5

Not available 0 0 1 0 1 1 3 4 6 17

Australia

Austria

Belgium

Canada

Chile

Czech Republic

Denmark

Estonia

Finland

France

Germany

Greece

Hungary

Iceland

Ireland

Israel

Italy

Japan

Korea

Luxembourg

Mexico

Netherlands

New Zealand

Norway

Poland

Portugal

Slovak Republic

Slovenia

Spain

Sweden

Switzerland

Turkey

United Kingdom

United States
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FIGURE 2. Online availability of public procurement informa"on, Na"onal government, 2010

Notes: Figure represents the percentage of public procurement informa!on publicly available (always or some!mes) on: laws and policies; general 
informa!on for poten!al bidders; specific guidance on applica!on procedures; procurement plans; tender documents; selec!on and evalua!on 
criteria; contract award; jus!fica!on for awarding a contract; contract modifica!ons; tracking procurement spending; and other data. Informa!on 
made public upon request is not included. Other loca!ons include domes!c printed/electronic journals, interna!onal central websites and other 
websites. Sta!s!cal data for Israel are supplied by and under the responsibility of the relevant Israeli authori!es. The use of such data by the OECD 
is without prejudice to the status of the Golan Heights, East Jerusalem and Israeli se"lements in the West Bank under the terms of interna!onal law.

Source: OECD, “Government at a Glance 2011”, OECD Publishing, Paris, 2011, http://dx.doi.org/10.1787/gov_glance-2011-54-en

contract modifica!ons. Only a few countries 
(including Chile and the United States) provide 
an easy an accessible method for ci!zens to 
track procurement expenditure.

Informa"on on public procurement is made 
available through electronic portals, though not 
always through a single portal. Countries are in-
creasingly using new and innova!ve ways to be 
in contact not only with poten!al suppliers but 
also with the wider public. More and more coun-
tries have decided to use a single entry website 
– for example, Korea’s KONEPS (Korea ONline 
E-Procurement System), Mexico’s Compranet, 
ChileCompra or Italy’s Government Procure-
ment Pla'orm – to allow suppliers to find infor-
ma!on in a single place. These electronic portals 
not only provide informa!on on procurement 
laws and procedures but also support direct in-
terac!on between government and suppliers. 
Although the benefits of a single entry website 
are s!ll in debate, it is clear that due to the reach 
of the internet, e-procurement systems have be-
come an essen!al tool for governments.

Few OECD member countries directly in-
volve ci"zens in the procurement process in 
high-value or complex procurements that en-
tail risks of mismanagement and corrup"on. 
One example of direct involvement of ci!zens 
in overseeing public procurement can be found 
in Mexico. Since 2004, the federal government 
of Mexico has required the involvement of so-
cial witnesses in public bidding exceeding MXN 
299.1 million (US $21.5 million) for goods and 
services and MXN 598.2 million (US $43 mil-
lion) for public works. Non-government orga-
niza!ons and individuals may be selected as 
social witnesses by the Ministry of Public Ad-
ministra!on. Their func!on is to propose strat-
egies for improving transparency, impar!ality 
and compliance with the legal framework, and 
must denounce any improper or illegal acts 
they observe. In 2010, social witnesses par!ci-
pated in over 120 public procurements valued 
at approximately MXN 180 000 billion (US $14 
billion). Recently, a number of Mexican public 
organiza!ons have established memorandums 
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of understanding in order to engage universi-
!es and research ins!tu!ons in reviewing pro-
curement documents. 

Conclusions 
Providing an adequate degree of transparency is 
a cri!cal basis for e$ec!vely engaging ci!zens in 
public procurement. Based on the trends iden!-
fied in this paper, there are a number of issues 
that could improve transparency – and ci!zen 
engagement – in public procurement in OECD 
member countries. First, greater emphasis could 
be placed on proac!vely disclosing informa!on 
on postaward stages of the procurement cycle, 
such as contract amendments and actual pro-
curement spending. Second, greater emphasis 
could be placed on making informa!on on pub-
lic procurement available through a centralized 
portal rather than separate and disparate gov-
ernment portals. In both cases, the experiences 
of OECD member countries from the Americas 
are of much interest, including those of Chile, 
Mexico and the United States. A third issue, and 
an addi!onal caveat of this paper, is that there 
be much greater focus on simply the proac!ve 
disclosure of informa!on rather than the ac-
cessibility and usability of public procurement 
informa!on disclosed by government. 
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A B S T R A C T

The ar!cle aims to provide a general overview of the involvement of civil society organiza!ons 
and ci!zens in public procurement. It analyses the main challenges and opportuni!es arising from 
civil society procurement monitoring including: the advantages and disadvantages of an explicit 
monitoring mandate for civil society in procurement legisla!on; the challenges and opportuni!es 
connected with di$erent levels of access to procurement informa!on across countries; the main 
problems and possible solu!ons in raising funds to support civil society procurement monitoring; 
the various monitoring techniques and how CSOs can select what projects to monitor; the problems 
connected with monitoring projects that require high levels of technical exper!se, such as com-
plex infrastructure contracts. The ar!cle points out some best prac!ces in civil society procurement 
monitoring, based on exis!ng experiences, common mistakes and success stories.

FRANCESCO DE SIMONE » SENIOR POLICY DIRECTOR, Transparency Interna!onal, USA 

SHRUTI SHAH » SENIOR POLICY DIRECTOR, Transparency Interna!onal, USA

Civil Society Procurement  
Monitoring: Challenges  
and Opportuni!es
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Introduc"on

A significant amount of public funds 
in almost every country in the 
world is spent on acquiring goods 
and services through public pro-
curement. Procurement of goods, 

works and services by public en!!es alone 
amounts on average to between 15 and 30 
percent of gross domes!c product (GDP).1 Giv-
en the large amounts of funds, and o%en the 
levels of discre!on and bureaucracy involved, 
procurement is very vulnerable to corrup!on. 
This is also the most egregious form of corrup-
!on, as it directly a$ects ci!zens’ access to ba-
sic services, u!li!es, infrastructure and health-
care. Recent scandals in several countries 
across the globe con!nue showcasing both the 
vulnerability of procurement to corrup!on and 
the scale of its costs to ci!zens.  

Take the recent Commonwealth Games 
scandal (though eclipsed by the 2G scandal) 
which dominated the airwaves in India in 2010 
and 2011.2 According to a recent Comptroller 
and Auditor General of India report, India’s 
state auditor found serious bidding irregu-
lari!es: many contracts were awarded a%er 
single bids, while some were handed out on a 
“nomina!on basis,” without any compe!!on. 
It was observed in this report that “appropriate 

1      TI,  “Curbing Corrup!on in Public Procurement”, Transpar-
ency Interna!onal, 2006, http://www.transparency.org/publica-
tions/publications/other/procurement_handbook

2      India’s telecommunica!ons ministry caused nearly US$40 
billion in losses to the exchequer by selling the licenses at 2001 
prices and by conduc!ng the sale on a so-called first-come, first-
served basis (as opposed to auc!ons) to benefit a few select 
bidders, according to an audit by India’s Comptroller and Audi-
tor General (CAG). India Knowledge@Wharton,“India’s 2G Tele-
com Scandal Spans the Spectrum of Abuse”, India Knowledge@
Wharton, 2 December 2011, http://knowledge.wharton.upenn.
edu/india/article.cfm?articleid=4549

due diligence was conspicuously absent at all 
levels.”3 The games cost US$4.1 billion instead 
of the US$270 million first es!mated.4

In another example, the Philippines’ Com-
mission of Elec!ons (COMELEC) in 2010 pro-
cured thousands of collapsible vo!ng booths 
for upcoming elec!ons. The specifica!ons for 
the vo!ng booths were extremely complex, 
much more so than those used in previous 
elec!ons.5 Because of these complex specifica-
!ons, the booths were procured at a cost that 
far exceeded market price (PHP 380, US$ 8.90) 
under a nego!ated contract that dispensed 
with compe!!ve bidding precisely because 
of the unique specifica!ons of the items pro-
cured: a clear indica!on of collusion between 
public o#cials and the winning bidder.6 The 
scandal resulted in significant addi!onal costs 
for taxpayers and eventually the responsible 
o#cials were suspended without pay by the 
O#ce of the Ombudsman.7

In the U.S., a recent corrup!on scandal con-
cerning the Army Corps of Engineers was called 
by prosecutors “one of the most audacious con-
trac!ng scams in U.S. history.”8 Four men—two 
of them program managers at the Corps—were 
indicted for allegedly filing inflated invoices for 

3      Supreme Audit Ins!tu!on of India, “Report No. - 6 of 2011-
12 for the Period Ended March 2011 - Performance Audit of 
XIXth Commonwealth Games 2010”, Comptroller and Auditor 
General of India, November 2011, http://saiindia.gov.in/eng-
lish/home/Our_Products/Audit_Report/Government_Wise/
union_audit/recent_reports/union_performance/2011_2012/
Civil_%20Performance_Audits/Report_No_6_CWG/Report_
no_6_CWG.html

4      BBC, “Auditor slams Delhi Commonwealth Games prepa-
ra!ons”, BBC News South Asia,5 August 2011, http://www.bbc.
co.uk/news/world-south-asia-14424311

5       Measuring 28 inches long, colored royal blue, made of poly-
propylene plas!c instead of the usual cardboard. The numbers 
required also far exceeded actual needs.

6      Inquirer.net, “A Tipical Scam”, Philippine Daily Inquirer,  6 
April 2010, http://opinion.inquirer.net/inquireropinion/edito-
rial/view/20100406-262722/A-typical-scam

7      Edu Punay, “CA A#rms Suspension of COMELEC O#cials in 
Folder Scam”, The Philippine Star, 20 January 2010, http://www.
philstar.com/Article.aspx?articleId=649739&publicationSubCa
tegoryId=63

8      Del Quen!n Wilber and Mary Pat Flaherty, “Three Man Held 
in Jail for Massive Corps of Engineers Contrac!ng Scam”, The 
Washington Post, 6 October 2011, http://www.washingtonpost.
com/local/three-men-held-in-jail-for-massive-corps-of-engi-
neers-contracting-scam/2011/10/06/gIQAK2tMRL_story.html

http://www.transparency.org/publications/publications/other/procurement_handbook
http://www.transparency.org/publications/publications/other/procurement_handbook
http://knowledge.wharton.upenn.edu/india/article.cfm?articleid=4549
http://knowledge.wharton.upenn.edu/india/article.cfm?articleid=4549
http://saiindia.gov.in/english/home/Our_Products/Audit_Report/Government_Wise/union_audit/recent_reports/union_performance/2011_2012/Civil_%20Performance_Audits/Report_No_6_CWG/Report_no_6_CWG.html
http://saiindia.gov.in/english/home/Our_Products/Audit_Report/Government_Wise/union_audit/recent_reports/union_performance/2011_2012/Civil_%20Performance_Audits/Report_No_6_CWG/Report_no_6_CWG.html
http://saiindia.gov.in/english/home/Our_Products/Audit_Report/Government_Wise/union_audit/recent_reports/union_performance/2011_2012/Civil_%20Performance_Audits/Report_No_6_CWG/Report_no_6_CWG.html
http://saiindia.gov.in/english/home/Our_Products/Audit_Report/Government_Wise/union_audit/recent_reports/union_performance/2011_2012/Civil_%20Performance_Audits/Report_No_6_CWG/Report_no_6_CWG.html
Report_no_6_CWG.html
Report_no_6_CWG.html
http://www.bbc.co.uk/news/world-south-asia-14424311
http://www.bbc.co.uk/news/world-south-asia-14424311
Inquirer.net
http://opinion.inquirer.net/inquireropinion/editorial/view/20100406-262722/A-typical-scam
http://opinion.inquirer.net/inquireropinion/editorial/view/20100406-262722/A-typical-scam
http://www.philstar.com/Article.aspx?articleId=649739&publicationSubCategoryId=63
http://www.philstar.com/Article.aspx?articleId=649739&publicationSubCategoryId=63
http://www.philstar.com/Article.aspx?articleId=649739&publicationSubCategoryId=63
http://www.washingtonpost.com/local/three-men-held-in-jail-for-massive-corps-of-engineers-contracting-scam/2011/10/06/gIQAK2tMRL_story.html
http://www.washingtonpost.com/local/three-men-held-in-jail-for-massive-corps-of-engineers-contracting-scam/2011/10/06/gIQAK2tMRL_story.html
http://www.washingtonpost.com/local/three-men-held-in-jail-for-massive-corps-of-engineers-contracting-scam/2011/10/06/gIQAK2tMRL_story.html
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federal contrac!ng services and reaping the 
“overhead,” which amounted to approximately 
US$20 million. They allegedly used the money to 
purchase luxury cars, jewelry, flat-screen tele-
visions, first-class airline !ckets and proper!es 
across the world. Prior to their arrest, the men 
allegedly had their sights on another govern-
ment contract worth US$780 million.

Given the fact that ci!zens are directly af-
fected by ine#ciency and corrup!on in public 
procurement, it follows that monitoring by civil 
society is essen!al to prevent the leakage of 
funds and also to push for reforms. Indeed, sev-
eral Transparency Interna!onal (TI) chapters and 
other civil society organiza!ons (CSOs) around 
the world are involved in the monitoring of pro-
curement or promo!ng the use of TI’s “Integrity 
Pacts,” in order to prevent, detect and expose 
corrup!on.9 These e$orts are not without many 
challenges, including legal mandate, financial 
resources, technical exper!se and access to in-
forma!on. This ar!cle explores these challenges 
through concrete experiences of some of CSOs 
that have successfully tackled them, and high-
lights some best prac!ces and lessons learned.10

Some of the ideas that follow are the result 
of numerous conversa!ons and exchanges TI-
USA has had with CSO experts and procure-
ment prac!!oners in the last two years, while 
working on the design of a forthcoming online 
tool to support procurement monitoring by 
civil society. This e$ort has highlighted the 
numerous challenges that procurement moni-
tors face as well as the clever strategies CSOs 
all over the world have adopted to overcome 
them. TI-USA believes it is important to dis-
seminate these lessons learned to the benefit 

9      An Integrity Pact is “[…] essen!ally an agreement between 
a government or government department (at the na!onal, sub-
na!onal or local level) and all bidders for a public contract.  It 
s!pulates rights and obliga!ons to the e$ect that neither side 
will: pay, o$er, demand or accept bribes; collude with com-
pe!tors to obtain the contract. For addi!onal informa!on visit:  
www.transparency.org/global_priorities/public_contracting/
integrity_pacts 

10       Our gra!tude to Anupama Jha, Execu!ve Director of TI-
India, and Carole Belisario, Supervising Technical O#cer of Pro-
curement Watch Inc, for their invaluable support in preparing 
this ar!cle, which draws broadly from their experiences with 
monitoring procurement. We also thank Lesley Dickson and 
Sheena Townsend, Legal Fellows at TI-USA, for their research 
assistance.

of those who want to take on the challenge of 
procurement monitoring. 

Mandate - What Are the  
Advantages of an Explicit  
Mandate?

A precise legal mandate for civil society par-
!cipa!on in monitoring government procure-
ment, while not a necessary precondi!on, is 
certainly a strong incen!ve. It provides some 
guarantee that the monitors will be granted 
access to informa!on and that their involve-
ment will be respected and facilitated by both 
government o#cials and bidders. Very few 
countries worldwide have legisla!on explicitly 
allowing for procurement monitoring by civil 
society. The Procurement Law of the Philip-
pines (Republic Act 9183, Sec!on 13), approved 
in 2003, is one of the very few pieces of leg-
isla!on in the world that explicitly recognize 
the status of “non-government organiza!ons” 
as o#cial observers in public procurement.  In 
Mexico, following amendments to the procure-
ment law in 2009, procurement monitoring un-
der the “Social Witnesses” program, pioneered 
by Transparencia Mexicana, is “legally required 
in major procurements […] or when the impact 
on the key programs of the agency or en!ty in-
volved so warrants, and if so mandated by the 
Ministry of Public Administra!on.”11 The Social 
Witness program has significantly reduced the 
costs of public contracts and has increased the 
number of bidders par!cipa!ng in the procure-
ment process in Mexico. The social witness 
selected by Transparencia Mexicana is an inde-
pendent and respected technical expert in the 
field who acts as an external observer of the 
procurement process. The social witness works 

11      The “Social Witness” program is “the result of an ini!a!ve 
of Transparencia Mexicana to facilitate the par!cipa!on by civil 
society as external observers in public procurements. Originally, 
social witnesses par!cipated as a result of guidelines issued by 
Ministry of Public Administra!on (MPA) in 2004. The guidelines 
s!pulated that MPA keep a registry of individuals and non-gov-
ernmental organiza!ons which may par!cipate in all stages of a 
procurement conducted by any ins!tu!on of the Federal Public 
Administra!on.” “APEC Procurement Transparency Standards 
in Mexico”, Transparency Interna!onal USA, CIPE, Transparen-
cia Mexicana, 2011, http://www.transparency-usa.org/docu-
ments/MEXICOCIPETIReportFINAL-June2011.pdf 

www.transparency.org/global_priorities/public_contracting/integrity_pacts
www.transparency.org/global_priorities/public_contracting/integrity_pacts
http://www.transparency-usa.org/documents/MEXICOCIPETIReportFINAL-June2011.pdf
http://www.transparency-usa.org/documents/MEXICOCIPETIReportFINAL-June2011.pdf
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with the procuring agency to, among other 
things, design the terms of the tender and is-
sue the award no!ce.12

On the other hand, in many countries, such 
as India, while there is no explicit mandate, there 
is nothing in the procurement law prohibi!ng 
civil society from monitoring procurement.13

Having said that, in countries where procure-
ment legisla!on is under review, CSOs that are 
or plan to be engaged in procurement monitor-
ing should consider advoca!ng strongly in favor 
of the inclusion of an explicit mandate in the rel-
evant law(s), as it makes access to informa!on 
and monitoring in general easier and safer.

Access to Informa"on:  
Challenges and Opportuni"es
Adequate access to procurement informa-
!on is one of the most important, if not the 
most important pre-condi!on for procure-
ment monitoring. While some monitoring can 
be conducted even in a hos!le environment 
with scarce informa!on, only access to key 
documents such as technical specifica!ons and 
award no!ces puts ci!zens and CSOs in a posi-
!on to detect corrup!on and fraud.

Worldwide, access to informa!on condi!ons 
vary widely.14 In some countries, access to infor-
ma!on laws cover more or less explicitly pro-
curement informa!on, while in other countries 
procurement laws dictate which documents of 
the procurement cycle should be made avail-
able to the public and which should remain con-
fiden!al or accessible only to bidders. 

Even when an access to informa!on law 
exists or when a procurement law provides 
for access to certain documents, this is not a 
su#cient guarantee that informa!on will be 
available. Some access to informa!on laws 
lack teeth, and in some cases government 

12      Joanne Caddy, Tiago Peixoto and Mary McNeil, “Beyond 
Public Scru!ny: Stocktaking of Social Accountability in OECD 
Countries”, World Bank Ins!tute, 2007, http://www.oecd.org/
dataoecd/43/3/38983242.pdf

13      Authors’ conversa!on with TI-India’s Execu!ve Director 
Anupama Jha

14      Norah Mallaney, “Freedom of Informa!on, a Compara!ve 
Study”, Global Integrity, 19 March 2009, www.globalintegrity.
org/node/380

agencies may lack the will, resources or train-
ing to make relevant informa!on available in a 
!mely manner.

CSOs have developed several strategies to deal 
with poor access to informa!on. For example:  

  
1. Some CSOs have developed monitoring 

strategies that focus on the delivery of 
goods and the comple!on of works at the 
local level. These monitoring strategies re-
quire li"le informa!on, compared to more 
comprehensive monitoring ac!vi!es, and 
can be e$ec!ve in environments with low 
levels of access to informa!on. As an ex-
ample, monitoring the delivery of goods 
requires access to technical specifica!ons 
and contracts (to verify quality), but not to 
documents from the bidding and evalua-
!on phases.15  Furthermore, when no infor-
ma!on at all is available, monitoring can be 
limited even further, to documen!ng (for 
instance taking pictures) works that are bla-
tantly incomplete or defec!ve, thus reduc-
ing virtually to zero the amount of informa-
!on needed from the procuring agency.16

2. In countries where access to informa!on 
laws exist but are not implemented, CSOs or 
private ci!zens that monitor procurement 
and face a lack of relevant informa!on can 
file Freedom of Informa!on requests with 
the informa!on commission (if one exists) 
or with the relevant regulatory en!ty. 

3. CSOs may also consider signing memoran-
da of understanding with the government 
agencies they intend to monitor, to ensure 
appropriate access to project cycle docu-
menta!on. Such a strategy has been suc-
cessfully adopted by Procurement Watch 
Inc. (PWI) in the Philippines and Trans-

15      “Bantay Eskuwela”, in the Philippines, is an excellent exam-
ple of sophis!cated and well organized monitoring of procure-
ment of delivery of school furniture and books that requires ac-
cess to technical specifica!ons, to be carried out appropriately. 
See: http://www.youtube.com/watch?v=mDAmOLSmC0M. Also 
see footnote 22. 

16      Contains examples of how to collect photographic evidence 
of defec!ve projects:  
WB, “Detailed Implementa!on Review: India Health Sector”, 
The World Bank, December 2007, http://www.u4.no/pdf/?file=/
document/literature/WB250_Vol1_Web_011508.pdf

http://www.oecd.org/dataoecd/43/3/38983242.pdf
http://www.oecd.org/dataoecd/43/3/38983242.pdf
http://www.globalintegrity.org/node/380
http://www.globalintegrity.org/node/380
http://www.youtube.com/watch?v=mDAmOLSmC0M
http://www.u4.no/pdf/?file=/document/literature/WB250_Vol1_Web_011508.pdf
http://www.u4.no/pdf/?file=/document/literature/WB250_Vol1_Web_011508.pdf
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parency Interna!onal Pakistan.17 Its main 
weakness is that it relies on the govern-
ment agency’s willingness to share infor-
ma!on and be open to monitoring.

4. When projects are funded by mul!- or bi-
lateral donors, CSOs can rely on their dis-
closure policies to obtain access to relevant 
informa!on. For example, the World Bank 
Policy on Access to Informa!on dictates 
that certain documents, such as procure-
ment plans, are provided to the Bank by 
the borrowing government “with the un-
derstanding that the Bank will make them 
available to the public.”18 All the main de-
velopment banks have similar disclosure 
policies. Addi!onally, some development 
banks have procurement portals that store 
procurement plans, contract awards no!c-
es and other relevant informa!on.19

5. When ins!tu!ons do not respond to re-
quests, and access to a par!cular set of 
documents is considered vital, CSOs may 
consider reaching out to the media to exert 
pressure on the procuring en!ty to ensure 
that the relevant informa!on is made pub-
lic. This strategy would be most e$ec!ve 
for procurement processes that are likely 
to a"ract the a"en!on of the general pub-
lic, such as large infrastructure projects, 
concessions or purchases of medicines. 

In recent years, the development of govern-
ment managed e-procurement systems has cre-
ated condi!ons that, on paper, should facilitate 
access to informa!on and therefore procure-
ment monitoring, by providing online pla'orms 
where all relevant informa!on on procurement 

17       Authors’ conversa!on with PWI’s Supervising Technical 
O#cer Carole Belisario; A list of current MoUs is available on 
TI-Pakistan’s website at http://www.transparency.org.pk/prog/
ongoingprograms.php#1 

18      WB, “Access to Informa!on Policy”, The World Bank, 1 
July 2010, http://www-wds.worldbank.org/external/default/
WDSContentServer/WDSP/IB/2010/06/03/000112742_201006
03084843/Rendered/PDF/548730Access0I1y0Statement01Fin
al1.pdf. See par!cularly page 9 and footnote 18. 

19      For example see: IDB Procurement Portal, http://www5.
iadb.org/idbppi/aspx/ppProcurement.aspx. World Bank Con-
tract Data Database, http://web.worldbank.org/WBSITE/EXTER-
NAL/PROJECTS/0,,contentMDK:20376740~menuPK:51565~pag
ePK:41367~piPK:279616~theSitePK:40941,00.htmlhttp://web.
worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,menuPK:7612
984~pagePK:7323671~piPK:7323669~theSitePK:40941,00.html

processes can be stored and accessed. Unfortu-
nately, both anecdotal evidence and more care-
ful analysis indicate that this is not always the 
case. Consider the examples below. 

1. Procurement authori!es can decide to 
limit access to e-procurement websites 
to registered government suppliers. The 
e-procurement website of the Philippines 
(PHILGEPS), for instance, makes procure-
ment and award no!ces available to all us-
ers, but requires registra!on for access to 
bidding documents.20 While this cons!tutes 
a major obstacle to procurement monitor-
ing, CSOs in the Philippines have been able 
to secure special registra!on rights for civil 
society, which grant them full access to the 
e-procurement website, even without be-
ing government suppliers.21

2. E-procurement can also be fragmented 
through di$erent websites, par!cularly 
in countries with complex administra!ve 
structures and strong regionaliza!on. This 
can be a major obstacle to monitoring, as 
CSOs have to watch mul!ple websites. This 
increases the likelihood that some procure-
ment processes may go unno!ced and un-
monitored, par!cularly in the ini!al phases, 
which are extremely vulnerable to corrup-
!on. For CSOs, ways to deal with this frag-
menta!on include crea!ng partnerships 
with local CSOs to cover local procurement 

20      This is not an anomaly, as in many countries bidding docu-
ments have to be purchased. 

21      Authors’ conversa!on with PWI’s Supervising Technical 
O#cer Carole Belisario.

Procurement monitoring is a 
complex exercise and requires an 
understanding of procurement  
processes and various  
monitoring techniques, as well  
sector-specific knowledge

http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2010/06/03/000112742_20100603084843/Rendered/PDF/548730Access0I1y0Statement01Final1.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2010/06/03/000112742_20100603084843/Rendered/PDF/548730Access0I1y0Statement01Final1.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2010/06/03/000112742_20100603084843/Rendered/PDF/548730Access0I1y0Statement01Final1.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2010/06/03/000112742_20100603084843/Rendered/PDF/548730Access0I1y0Statement01Final1.pdf
http://www5.iadb.org/idbppi/aspx/ppProcurement.aspx
http://www5.iadb.org/idbppi/aspx/ppProcurement.aspx
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,contentMDK:20376740~menuPK:51565~pagePK:41367~piPK:279616~theSitePK:40941,00.htmlhttp://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,menuPK:7612984~pagePK:7323671~piPK:7323669~theSitePK:40941,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,contentMDK:20376740~menuPK:51565~pagePK:41367~piPK:279616~theSitePK:40941,00.htmlhttp://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,menuPK:7612984~pagePK:7323671~piPK:7323669~theSitePK:40941,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,contentMDK:20376740~menuPK:51565~pagePK:41367~piPK:279616~theSitePK:40941,00.htmlhttp://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,menuPK:7612984~pagePK:7323671~piPK:7323669~theSitePK:40941,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,contentMDK:20376740~menuPK:51565~pagePK:41367~piPK:279616~theSitePK:40941,00.htmlhttp://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,menuPK:7612984~pagePK:7323671~piPK:7323669~theSitePK:40941,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,contentMDK:20376740~menuPK:51565~pagePK:41367~piPK:279616~theSitePK:40941,00.htmlhttp://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,menuPK:7612984~pagePK:7323671~piPK:7323669~theSitePK:40941,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,contentMDK:20376740~menuPK:51565~pagePK:41367~piPK:279616~theSitePK:40941,00.htmlhttp://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/0,,menuPK:7612984~pagePK:7323671~piPK:7323669~theSitePK:40941,00.html
http://www.philgeps.net/
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and developing strong rela!onships with 
key o#cials at government agencies, who 
can provide no!ce when important pro-
curement adver!sements are posted. 

Technical Resources 
A major stumbling block for CSOs engaged in 
monitoring is the availability of resources.  Pro-
curement monitoring is a complex exercise 
and requires an understanding of procurement 
processes and various monitoring techniques, 
as well sector-specific knowledge. A familiarity 
with the red flags of corrup!on, related cor-
rup!on schemes, and forensic inves!ga!on 
techniques are all also essen!al.  Further, CSOs 
also need country/region specific knowledge 
and exper!se on how to access the informa-
!on needed, on what to do when they find red 
flags, and on what are the safe avenues avail-
able for repor!ng anomalies. Large-scale infra-
structure projects normally require technical 
exper!se (whether engineers or architects) to 
analyze the technical specifica!ons and moni-
tor contract implementa!on.

CSOs have developed di$erent approaches 
to deal with insu#cient technical exper!se. For 
example:
1. Some organiza!ons, par!cularly in the 

Philippines, rely on partnerships with uni-
versi!es that in turn require engineering 
or architecture students to par!cipate in 
the monitoring of infrastructure projects 
as part of their curricula. Similar approach-
es include partnering with re!red govern-
ment o#cials or experts from professional 
or industry associa!ons willing to volun-
teer their !me. 

2. As noted above, an alterna!ve strategy 
would be to focus on the types of moni-
toring that require limited technical exper-
!se, such as the monitoring of the delivery 
of goods at the local level. In these cases, 
CSOs can involve and train local communi-
!es.

3. CSOs can also develop sector-specific 
technical exper!se over !me, in response 
to the vulnerability of certain sectors to 
corrup!on, and leverage it over !me for 
procurement monitoring purposes. For ex-
ample, Transparency Interna!onal South 
Korea has led e$orts to increase transpar-
ency in the defense sector, which ul!mate-
ly resulted in civil society par!cipa!ng in 
the monitoring of defense procurements 
alongside the Defense Acquisi!on Program 
Administra!on.22 Similarly, Poder Ciudada-
no (the Argen!ne chapter of Transparency 
Interna!onal) has over the years devel-
oped specific exper!se in the solid waste 
collec!on sector, tradi!onally vulnerable 
to corrup!on, which resulted in procure-
ment monitoring agreements with munici-
pali!es across the country.23

4. Finally, several CSOs have developed or 
are developing tools aimed at sharing and 
improving technical capacity. PWI rou!ne-
ly trains other organiza!ons in monitoring 
public procurement in the Philippines. TI 
has also developed several corrup!on and 
fraud related tools, available on its web-
site. TI-USA is currently contribu!ng to 
the development of technical exper!se by 
developing a web-based tool to help civil 
socie!es recognize the red flags of corrup-
!on and aims to launch this tool in 2012.

Financial Resources
Financial resources for procurement monitoring 
are scarce. Even when using volunteers, CSOs 

22      ANSA-EAP, “ANSA-EAP Tales, Tools and Techniques in 
procurement Monitoring”, ANSA-EAP, 2009, http://pro-act.org/
page/ansaeap-tales-tools-and?xg_source=activity

23      Informa!on on the monitoring of waste collec!on con-
tracts is available on Poder Ciudadano’s website at http://
poderciudadano.org/2010/05/monitoreo-de-la-licitacion-de-
residuos-en-la-ciudad-de-buenos-aires

CSOs that successfully monitor 
procurement have to be flexible and 
have to adapt their strategies to the 

contexts and circumstances of the 
country in which they operate 

http://pro-act.org/page/ansaeap-tales-tools-and?xg_source=activity
http://pro-act.org/page/ansaeap-tales-tools-and?xg_source=activity
http://poderciudadano.org/2010/05/monitoreo-de-la-licitacion-de-residuos-en-la-ciudad-de-buenos-aires
http://poderciudadano.org/2010/05/monitoreo-de-la-licitacion-de-residuos-en-la-ciudad-de-buenos-aires
http://poderciudadano.org/2010/05/monitoreo-de-la-licitacion-de-residuos-en-la-ciudad-de-buenos-aires
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have expenses related to transporta!on, the hir-
ing of experts, the training of monitors, the ob-
taining of access to bidding documents (although 
some governments make them available for free 
or at a lower fee for civil society) and more. 

Usually, governments do not fund monitor-
ing ac!vi!es for CSOs, who are themselves 
generally reluctant to accept money from ei-
ther governments or the private sector as they 
want to preserve their role as independent 
watchdogs and avoid any conflicts of inter-
est. However the “Social Witness” program in 
Mexico, for example, includes non-discre!on-
ary public funding for monitors, coming from a 
public budget for the program.24

While many donors do provide funding for 
procurement monitoring ac!vi!es, funds are 
usually for specific projects, and do not guar-
antee long term sustainability. CSOs are explor-
ing di$erent funding schemes to overcome this 
shortage of funds. CSOs in the Philippines, for 
example, are currently exploring two key op-
!ons, namely the establishment of a trust fund 
financed by interna!onal donors and managed 
by an independent party; as well as advocacy 
for the alloca!on of a fixed percentage of rev-
enues from the purchase of bidding documents 
to monitoring ac!vi!es.25

Recommenda"ons for  
Procurement Monitoring  
Strategies

Given these challenges, CSOs that successfully 
monitor procurement have to be flexible and 
have to adapt their strategies to the contexts 
and circumstances of the country in which they 
operate. As noted in the previous sec!ons, 
thorough, document-based procurement mon-
itoring is not always an op!on. A CSO may be 
lacking access to informa!on, technical skills 
and the financial resources for complex proj-

24      Camara de Diputados del H. Congreso de la Union, “Ley de 
Adquisiciones, Arrendamientos y Servicios del Sector Publico”, 
Diario Oficial de la Federación, 4 January 2001, www.diputados.
gob.mx/LeyesBiblio/pdf/14.pdf

25      Authors’ conversa!on with PWI’s Supervising Technical 
O#cer Carole Belisario.

ects, or may have di#cul!es se&ng priori!es 
due to the overwhelming number of procure-
ments to be monitored.  Below are some ex-
amples of successful strategies that CSOs and 
private ci!zens have used to deal with chal-
lenges in monitoring procurement.

1. Some CSOs use the more “tradi!onal” 
procurement monitoring method, which 
entails reviewing all available procure-
ment cycle documents, a"ending all rel-
evant mee!ngs (when open to the public) 
and inspec!ng goods, works and services 
when completed or delivered.  A common 
approach for this kind of monitoring re-
quires applying a list of common red flags 
to facilitate the detec!on of corrup!on or 
fraud.  While this can be hugely successful, 
the feasibility of this type of monitoring 
depends on a best-case scenario in which 
the monitoring individual or organiza!on 
has the appropriate technical skills, exper-
!se, resources and access to informa!on.     

2. If the situa!on is less than ideal, many 
CSOs opt for monitoring the delivery of 
goods or the comple!on of works at the 
local level. While this kind of monitoring 
is not always helpful in detec!ng corrup-
!on in the planning, bidding and evalua-
!on phases, it does have a high impact as it 
ensures that the procured goods or works 
ul!mately reach the intended beneficiaries 
in the appropriate quan!ty and quality. 
The Bantay Eskuwela program in the Phil-
ippines has perfected this kind of approach 
by involving local communi!es (including 
teachers, students, boy scouts and other 
volunteers) in coun!ng books and school 
furniture, and verifying their quality.26

26      Bantay Eskuwela is an ini!a!ve of Procurement Watch, 
Incorporated (PWI). PWI signed a Memorandum of Agreement  
with the Department of Educa!on (Deped) of the Philippines 
to conduct grassroots procurement monitoirng. Because a sig-
nificant part of Deped’s purchases are furniture and equipment, 
Bantay Eskwela focuses on the procurement of school chairs and 
desks. Its objec!ve is to safeguard both the quan!ty and quality 
of school furniture in public schools. Other examples of this kind 
of monitoring include the Khmer Ins!tute for Na!onal Develop-
ment scout monitoring of school facili!es in Cambodia, ANSA-
EAP “Tales Tools and Techniques in procurement Monitoring”, 
ANSA-EAP, 2009, http://pro-act.org/page/ansaeap-tales-tools-
and?xg_source=activity

www.diputados.gob.mx/LeyesBiblio/pdf/14.pdf
www.diputados.gob.mx/LeyesBiblio/pdf/14.pdf
http://pro-act.org/page/ansaeap-tales-tools-and?xg_source=activity
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3. In some countries, annual procurement 
processes number in the millions, and 
CSOs face the di#cult task of selec!ng 
which processes to monitor. CSOs can:  
 
a) focus on the sectors that are more 
vulnerable to corrup!on, based on their 
knowledge of corrup!on issues in the 
country. As an example, TI India fo-
cuses its monitoring on state-owned 
enterprises that have signed Integrity 
Pacts, as these companies are in sec-
tors considered vulnerable to corrup!on, 
such as oil, gas and coal produc!on;27 

 

b) focus on high-value procurement pro-
cesses, although this approach may also 
require more specialized technical skills;   
 
C) review projects based on informa!on 
or !ps received sugges!ng there may be 
corrup!on or fraud occurring in a certain 
procurement process. If the country con-
text allows it, CSOs may consider estab-
lishing !p lines to receive allega!ons.28 
Of course, the individual monitor has to 
have the relevant exper!se and tools to 
determine preliminarily which !ps may 
have substance and whether the relevant 
procurement process deserves further at-
ten!on.29 Once a procurement process has 
been flagged as being at risk of corrup!on, 
CSOs can adopt other monitoring strate-
gies (red flags approach, local monitoring) 
and look for pa"erns that suggest corrup-
!on may be occurring. 

27      Authors’ conversa!on with TI-India’s Execu!ve Director 
Anupama Jha.

28      Transparency Interna!onal - Pakistan has established a 
joint an!-fraud hotline with USAID’s O#ce of the Inspector Gen-
eral, https://www.anti-fraudhotline.com

29      One such tool is the “Start-Up Manual” developed by 
Transparency Interna!onal for the Advocacy and Legal Advice 
Centers (ALACs), par!cularly sec!ons 16 and 17. The manual 
can be requested on Transparency Interna!onal’s ALAC page at, 
http://www.transparency.org/global_priorities/other_themat-
ic_issues/alacs. See also Transparency Interna!onal, “Making 
Government An!corrup!on Hotlines E$ec!ve”, Working Paper, 
July 2009, http://www.transparency.org/publications/publica-
tions/working_papers/wp_07_2009_gov_ac_hotlines_09_
dec_2009

4. The Integrity Pacts developed by TI are yet 
another tool at the disposal of CSOs and 
governments.30 Because of the need for 
voluntary involvement of many actors, 
Integrity Pacts may not be applicable to 
all country contexts, but have so far been 
successful in countries such as Argen!na, 
Colombia and Germany. Integrity Pacts 
have generally improved environments for 
access to informa!on by CSOs and have 
been par!cularly e$ec!ve in complex 
procurements, as one of their key compo-
nents is the involvement of an indepen-
dent expert who has su#cient exper!se in 
the sector to monitor the process. 

In conclusion, CSOs can combine these pro-
curement monitoring approaches with more 
general principles that have been shown to 
work in most countries: working in coali!on 
with other CSOs and stakeholders; constantly 
raising awareness about corrup!on in procure-
ment; and strongly advoca!ng for reforms at 
the country level.
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A B S T R A C T

Public procurement is at the heart of good governance worldwide. A sound and transparent public 
procurement process can spur economic and social development. Public procurement in Kenya, 
like in other countries, cons!tutes a substan!al percentage of the na!onal budget. Given the size 
of the financial expenditure for procurement in Kenya, the Government has ini!ated policy, legal 
and ins!tu!onal reforms aimed at improving procurement governance in the public sector. One of 
the areas of focus in the procurement governance reforms has been the public par!cipa!on in the 
public procurement process. While the reforms have significantly improved procurement gover-
nance, they have not adequately provided for public par!cipa!on in the process. As such, the public 
has in response adopted social accountability mechanisms to monitor and enhance governance in 
the procurement process. The main social accountability mechanisms that have been successfully 
adopted include the social audits, ci!zens report cards, community empowerment programs and 
judicial and administra!ve processes. 

EDWARD ODHIAMBO OKELLO » ADVOCATE OF THE HIGH COURT OF KENYA AND LEGAL OFFICER, 
Ethics and An!-Corrup!on Commission, Kenya
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Introduc"on

Public procurement is a key aspect 
of governance globally. It is increas-
ingly receiving the a"en!on of gov-
ernance prac!!oners including state 
and non-state actors, development 

partners and the public. According to a con-
serva!ve es!mate by the Organisa!on for Eco-
nomic Co-opera!on and Development (OECD) 
Development Assistance Commi"ee (DAC), the 
volume of the global public sector procurement 
in 2003 stood at eight percent (US$3.2 trillion) 
of the worldwide gross domes!c product (GDP) 
of US$40 trillion.1 This figure has increased with 
the most recent literature on public procure-
ment indica!ng that it cons!tutes the largest 
domes!c market worldwide amoun!ng on av-
erage to between 15 percent and 30 percent of 
the global GDP with some developing countries 
registering even higher percentages.2

1  OECD/DAC, “Mainstreaming the Procurement Func!on 
into the Public Expenditure Policy and E$ec!veness Dialogue.” 
World Bank Roundtable in Paris, France, 22 and 23 January 2003. 
Available at www.oecd.org

2  Arnaiz, T.M. “EU Direc!ves as An!-Corrup!on Measures: 
Excluding Corrup!on-Convicted Tenderers from Public Procure-
ment Contracts” in Thai K.V. (ed). Interna!onal Handbook of 
Public Procurement, London/New York: CRC Press, p. 107, 2009; 
See also Transparency Interna!onal, Handbook for Curbing Cor-
rup!on in Public Procurement, Berlin: Transparency Interna!on-
al, 2006; Nicol, W. “Mainstreaming the Procurement Func!on 
into the Public Expenditure Policy and E$ec!veness Dialogue,” A 
Paper presented at the World Bank Roundtable in Paris, France, 
22nd and 23rd January 2003. An earlier report by the OECD in 
2002 had es!mated the volume of public procurement in devel-
oping countries at 16 percent on average, and the total global 
public procurement at roughly the equivalent of 82.3 percent 
of world merchandise and commercial services exports in 1998. 
The report also found that the value of contestable procure-
ment markets worldwide was over US $2,083 billion, an equiva-
lent of seven percent of the world’s GDP and 30 percent of the 
world merchandise and commercial services exports in 1998. 
See theOECD, “The Size of Government Procurement Markets,” 
(2002), OECD, 25.

In Kenya, public procurement has grown in 
leaps and bounds over the past two decades to 
become the epitome of government spending 
and the fulcrum of socio-economic develop-
ment, accoun!ng for over 26.3 percent of the 
country’s GDP in the 2007/08 Financial Year.3 
Indeed, it is es!mated that about 65 percent 
of government revenue in Kenya is spent on 
procurement.4 Given the size of public pro-
curement in Kenya, coupled with procurement 
related scandals, the government decided to 
ini!ate reforms through policy, legal and ins!-
tu!onal frameworks to enhance transparency, 
accountability, fairness and compe!!on in 
the procurement process.5 The measures also 
introduced accountability through the moni-
toring of procurement processes by state and 
non-state actors, including public par!cipa!on. 
This paper examines the extent to which public 
par!cipa!on in public procurement in Kenya 
has improved governance in the procurement 
process. It discusses the ci!zen-ini!ated mech-
anisms that have been applied and the extent 
of the successes so far achieved. 

Public Procurement in  
Kenya: The Policy, Legal and  
Regulatory Frameworks

A number of legal instruments provide the ba-
sis for public procurement in Kenya. At the pin-
nacle is the Cons!tu!on of 2010, which seeks 
to enhance public par!cipa!on in governance 
including the procurement of goods and servic-
es in the public sector. In par!cular, it requires 
public en!!es to contract goods and services in 
accordance with a system that is fair, equitable, 

3  The Public Procurement Oversight Authority, “The Long-
Term Policy Framework for Public Procurement in Kenya,” 2009.

4  Kenya Alliance of Residents Associa!on, “A research re-
port on the involvement of the public in Public Procurement in 
Kenya’s Local Authori!es”, 2010.

5  It is instruc!ve to note that most of the big corrup!on 
scandals in Kenya in recent !mes such as Anglo-Leasing, Maize 
and Triton (Oil) have been procurement related. According to a 
public opinion conducted by Transparency Interna!onal – Kenya 
Chapter in September 2003 !tled ‘Integrity Check,’ 60% of the 
respondents stated that public procurement procedures were 
the key avenue for corrup!on in the government.

www.oecd.org
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transparent, compe!!ve and cost e$ec!ve.6 It 
also provides for openness and accountability 
including public par!cipa!on in financial mat-
ters, and requires that public funds be used in 
a prudent manner.7 Besides the Cons!tu!on, 
there is also the Public Procurement and Dis-
posal Act of 2005 (“the Act”) and the opera-
!onalizing Regula!ons of 2006 and 2009. The 
Act is the primary law on public procurement 
in Kenya and provides the policy, substan!ve 
and ins!tu!onal frameworks for public pro-
curement. In par!cular, it creates an indepen-
dent body, the Public Procurement Oversight 
Authority (PPOA), gran!ng it the policy and 
oversight func!ons in the implementa!on of 
public procurement.8 Other bodies created 
include the Public Procurement Oversight Ad-
visory Board to supervise PPOA and the Pub-
lic Procurement Administra!ve Review Board 
to consider applica!ons of aggrieved par!es. 
Pursuant to the Act, PPOA developed a policy 
aimed at promo!ng transparency in public pro-
curement in Kenya and obliged procuring en!-
!es “to the extent possible, make transparent 
their procurement proceedings.”9

Public Par"cipa"on in Public 
Procurement in Kenya
Public par!cipa!on in procurement is cri!-
cal for a transparent, responsive, accountable 
and compe!!ve procurement process. It is 
premised on the belief that those who are af-
fected by public decisions and processes are 
en!tled to be involved in such decisions and 

6  Ar!cle 227(1) of the Cons!tu!on of the Republic of Kenya 
of 2010.

7  Ar!cle 201(a &d) of the Cons!tu!on of the Republic of 
Kenya of 2010.

8  The Public Procurement Oversight Authority is an inde-
pendent body created by the Public Procurement and Disposal 
Act of 2005 to oversee public procurement ac!vi!es in Kenya. It 
is headed by a Director-General who is compe!!vely appointed 
by the Public Procurement Oversight Advisory Board compris-
ing of nine members drawn from various professional bodies. 
The Authority is a body corporate with perpetual succession and 
powers to hire and fire sta$ independent of any organ of the 
government.  Its independence is also ensured through financial 
and administra!ve autonomy in the execu!on of its mandate.   

9  Public Procurement Oversight Authority, “Public Procure-
ment and Disposal General Manual,” March 2009. 

processes. Par!cipa!on also enhances the ca-
pacity of ci!zens to understand the opera!ons 
of public en!!es and enables them to influ-
ence the development of projects within their 
locali!es. It also ensures ownership, builds 
trust, promotes accountability and strengthens 
the commitment of stakeholders towards im-
proved governance. In the context of procure-
ment, par!cipa!on entails access to informa-
!on and decision-making, monitoring of the 
procurement process and access to jus!ce in 
case of disa$ec!on with the process.10 While 
the public reforms in Kenya have significantly 
improved procurement governance, they have 
not adequately provided for public par!cipa-
!on in the process. The lack of par!cipa!on 
has been exacerbated by a culture of secrecy 
procurement, as captured by The Ins!tute for 
Social Accountability (TISA), sta!ng that:11

“The most persistent barrier to combat-
ing corrup!on is the culture of secrecy in 
public procurement and associated govern-
ment func!ons (…) presently procurement 
records are held as confiden!al. In this way, 
tender and procurement agreements and 
opera!ons are not open to public scru!ny, 
e$ec!vely locking out ci!zen oversight as 
envisioned in the public processes especial-
ly local governance such as Cons!tuency 
Development Fund, Local Authority Trans-
fer Fund, and so forth. For instance, pro-
curement records such as work plans, con-
tractor agreements, bills of quan!ty and so 

10  UN Habitat and Transparency Interna!onal, “Tools to 
support transparency in local governance”, March 2004.

11  The Ins!tute for Social Accountability, “Memorandum to 
the Public Procurement Oversight Authority,” June 2010. 
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forth are rou!nely withheld from the public 
undermining the public’s ability to oversee 
local development projects some of which 
they proposed in the first place. Supplier in-
forma!on is maintained as confiden!al al-
lowing government o#cials and poli!cians 
to conceal their interests in local contract-
ing companies, in contraven!on of the Pub-
lic Procurement and Disposal Act.”

Most of the reforms largely addressed the 
conven!onal accountability mechanisms such 
as the poli!cal, legal, audit and administra!ve 
measures, leaving out the demand side ac-
countability mechanisms. The inadequacies in 
the legal system in rela!on to public par!cipa-
!on in the procurement process, coupled with 
the increasing role of demand side account-
ability mechanisms, have encouraged stake-
holders, especially civil society and the public, 
to adopt social accountability mechanisms to 
monitor the public procurement process to 
ensure that it is executed in accordance with 
the law. Most of these mechanisms have fo-
cused on devolved funds, par!cularly the Con-
s!tuency Development Fund (CDF) and Local 
Authority Transfer Fund (LATF).12 In addi!on, 
some ci!zens have ini!ated cases in court to 
ensure accountability in the management of 
public funds at the local level. The Kenya An!-
Corrup!on Commission (now Ethics and An!-
Corrup!on Commission) has also recognized 
the role of ci!zens in governance and rolled 

12  Un!l the current Financial Year 2010/2011, CDF had 
been allocated a total of 4.5 (US $50 million) billion shillings 
since incep!on in 2003 while LATF had a total of Kshs. 57.5 (US 
$635 million) billion shillings since 1999.

out programs aimed at empowering the public 
to par!cipate in governance, especially in the 
management of public funds at the local level. 
The following are some of the ci!zen driven 
mechanisms that have been adopted in Kenya. 

Devolved Funds: The Cons"tuency 
Development Fund

The Cons!tuency Development Fund (CDF) is a 
decentralized fund that was established in 2003 
by the government through the Cons!tuency De-
velopment Fund Act to upli% the standard of living 
of Kenyans at the cons!tuency level.13 It is com-
prised of an annual budgetary alloca!on equal 
to 2.5 percent of the government budget with 
75 percent of the Fund being allocated equally to 
all 210 cons!tuencies in Kenya and the remain-
ing 25 percent being allocated in accordance with 
cons!tuency poverty levels.14 The Fund is used to 
finance community based projects in the areas 
of educa!on, water and sanita!on, health, infra-
structure and poverty allevia!on. The alloca!on 
for CDF makes it one of the main government 
ini!a!ves to encourage grassroots par!cipa!on 
that has high poten!al for direct local develop-
ment and par!cipa!on. The Fund is managed by 
the CDF Board, the Cons!tuency Development 
Commi"ee, the District Project Commi"ee and 
the Cons!tuency Fund Commi"ee. Despite the 
popularity and objec!ves of the CDF, there have 
been concerns in the manner of its management, 
especially the procurement process.15 Its account-
ability structures are weak, par!cularly in rela!on 
to the procurement process, as noted by a report 
of the Na!onal An!-Corrup!on Campaign Steer-
ing Commi"ee (NACCSC), sta!ng that:16

13  The Cons!tuency Development Act Fund, Act No. 10 of 2003.

14  Sec!on 4 of the Cons!tuency Development Fund Act.

15  The Act bestows Members of Parliament with execu!ve 
powers leading to unclear separa!on of powers. The administra-
!ve structures created are also weak which has resulted in weak 
enforcement of the law. Even where the rules are clear, there 
have been cases of blatant abuse of the procurement process in 
the implementa!on of the law by the cons!tuency commi"ees.  

16  Na!onal An!-Corrup!on Campaign Steering Commi"ee, 
“The Cons!tuency Development Fund: An Examina!on of Legal, 
Structural, Management and Corrup!on issues in Kenya,” June 
2008, 4.
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“There are no clear tendering and pro-
curement guidelines and/or procedures 
and tenders are not usually adver!sed. This 
invites corrup!on through irregular award 
of tenders and nepo!sm. The lowest bidder 
is not always awarded a contract and some 
contractors were said to be bribing key CDF 
Commi"ee members to win tenders (…) in 
such underhand deals, some Commi"ee 
members collude to win tenders then sub-
contract to their kin and kith. Usually, ten-
der winners have the blessings of the si&ng 
Member of Parliament or are given to his/
her close rela!ves, friends or associates.”

Research conducted by the Kenya Ins!tute for 
Public Policy Research and Analysis (KIPPRA) on 
the use of the Fund in eight districts concluded 
that there was lack of meaningful ci!zen par-
!cipa!on in the management of the devolved 
funds.17 This was also noted by PPOA, which 
called for a par!cipatory and all-inclusive ap-
proach and urged “the CDF Commi"ees to em-
power the public with adequate informa!on to 
enable them to not only measure and report its 
performance, but also own the projects.”18 Due to 
the lack of meaningful public par!cipa!on in the 
procurement process in devolved funds, ci!zens 
and some civil society organiza!ons have adopt-
ed social accountability mechanisms to empower 
ci!zens and also enable them to proac!vely and 
meaningfully par!cipate in the management of 
the funds. This has been undertaken through 
mechanisms such as par!cipatory expenditure 
tracking, social audits and ci!zens report cards. 
Through these undertakings, they have been able 
to create awareness and hold the duty bearers to 
account for their decisions and ac!ons. 

17  F. Owegi & E. Aligula, “Public Sector Procurement in Kenya: 
The Need for a Coherent Policy Network”, KIPPRA Discussion Paper 
No. 62, KIPPRA, December 2006; Devolved funds are funds that are 
channeled to the grassroots communi!es through fiscal decentral-
iza!on to spur development at the grassroots level. Some of the de-
volved funds in Kenya include the Cons!tuency Development Fund, 
Local Authority Transfer Fund, Cons!tuency Bursary Fund, Free Pri-
mary Educa!on Fund, Na!onal Fund for the Disabled People, Road 
Maintenance Levy Fund, Rural Electrifica!on Levy Fund, Water Ser-
vices Trust Fund, Cons!tuency HIV/AIDS Fund, Secondary School 
Bursary, Women Enterprise Fund, Youth Enterprise Development 
Fund and Economic S!mulus Programme. 

18  Ibid at 5.

Case Study I

The Na!onal Taxpayers Associa!on is an asso-
cia!on of ci!zens and civil society organiza!ons 
whose aim is to improve service delivery and 
the management of devolved funds in Kenya. 
This ini!a!ve was born out of the dissa!sfac-
!on of ci!zens on the use of public funds. The 
Associa!on has been able to undertake its work 
in over 82 cons!tuencies and 15 local authori-
!es by using the ci!zens’ report card tool to as-
sess the overall management of devolved funds. 
The Associa!on has a presence in all the eight 
provinces and cons!tuencies across Kenya. The 
ini!a!ve entails seeking informa!on on the al-
loca!on of fund work plans, minutes of various 
commi"ees, actual visits to projects to ascer-
tain progress and mee!ngs with stakeholders 
including local leaders, community based orga-
niza!ons and ci!zens. In addi!on, project pro-
files are produced with informa!on on the loca-
!on, the funds allocated for each project and 
the progress made, and photos are taken for 
publica!on in a report that is finally forwarded 
to the relevant public agencies for ac!on. The 
exercise has had immediate impact in the man-
agement of devolved funds, leading to increased 
public awareness and par!cipa!on in the man-
agement of devolved funds; the unearthing of 
corrupt prac!ces in the tendering and manage-
ment of contracts; an enhanced public capacity 
to monitor public projects; the comple!on of 
some abandoned projects; and more transpar-
ency and accountability by the CDF Commi"ees 
and local authori!es.  

Case Study II
The Ins!tute for Social Accountability is a non-
governmental organiza!on whose goal is to en-
hance ci!zen par!cipa!on and accountability 
in local governance in Kenya. The organiza!on 
works through na!onal advocacy, grassroots 
capacity building and research to inform policy. 
It mainly conducts social audits to enhance ci!-
zen par!cipa!on and oversight in the manage-
ment of devolved funds. In 2010, it conducted 
social audits of 72 projects in four cons!tuen-
cies in Nairobi, namely those of Embakassi, 
Kasarani, Langata and Westlands, and published 
a report in October 2010 calling for ac!on in re-
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la!on to the management of devolved funds in 
those cons!tuencies.19 The report was validat-
ed through stakeholder mee!ngs in which the 
local leaders and ci!zens in those cons!tuen-
cies par!cipated. The organiza!on also submit-
ted a memorandum to the Public Procurement 
Oversight Authority on procurement and ac-
countability of the CDF. As a result of the exer-
cise, there has been increased accountability 
for the Members of Parliament whose use of 
the CDF has been audited. This has been the re-
sult of direct engagement with the public, ci!-
zen awareness and empowerment, enhanced 
capacity building among stakeholders in the 
management of devolved funds, the pu&ng up 
of accountability boards to explain the CDF ex-
penditure for every project and the recogni!on 
by na!onal bodies of the roles and rights of ci!-
zens in monitoring local development.

Despite considerable success, the public s!ll 
face challenges in their e$orts to par!cipate in 
the management of public projects. The chal-
lenges include di#cul!es in accessing informa-
!on held by public o#cials, low volunteerism, 
an absence of follow-up of the profiled projects 
by the relevant government agencies, a lack of 
proper records for CDF projects, weak legisla-
!on, hos!lity and in!mida!on, a culture of im-
punity and a lack of su#cient resources.20

19  The Ins!tute for Social Accountability, “The Nairobi So-
cial Audit,” TISA, October 2010.

20  The right to access to informa!on is provided for under 
Ar!cle 35 of the Cons!tu!on. Prior to the adop!on of the Cons!-
tu!on on 27th August 2010, access to informa!on held by public 
bodies was not provided for in Kenya and this hampered trans-
parency and accountability in the management of public a$airs. 
However, the full realiza!on of this right has not been achieved 
due to absence of a specific Act of Parliament on access to infor-
ma!on and the existence of O#cial Secrets Act (Chapter 187 of 
the Laws of Kenya) which has been used o%en to prevent public 
access to informa!on held by public bodies. 

Judicial and Administra"ve Redress
Judicial and administra!ve redress mecha-
nisms have been invoked by ci!zens in cases 
where the conven!onal mechanisms have 
been ine$ec!ve. This mechanism is envisaged 
under both sec!on 93(1) of the Public Procure-
ment and Disposal Act, which provides for ad-
ministra!ve review of the decisions of procure-
ment en!!es in case of an irregularity in the 
process, and sec!on 100 of the Act that pro-
vides for judicial review in the High Court. De-
spite the posi!ve transforma!on, the Act does 
not allow for individuals who did not take part 
in procurement proceedings to lodge a com-
plaint with the Public Procurement Administra-
!ve Review Board. The requirements for an ap-
plica!on for review include, inter alia, that “one 
has to be a candidate as defined under sec!on 
3 of the Act,” under which a candidate is de-
fined as a person who has submi"ed a tender 
to a procuring en!ty. As such, a person who has 
not par!cipated in a procurement process can-
not lodge a complaint with the Board. This was 
the point in issue in a recently decided case in-
volving the Kenya Medical Supplies Agency in 
which the Board dismissed an applica!on on 
the grounds that it was lodged by a person who 
was not party to the procurement proceedings. 
An individual en!tled to lodge a complaint can 
only do so with the law enforcement agencies 
such as PPOA and the Ethics and An!-Corrup-
!on Commission (EACC). 

In some instances, the public have success-
fully blown the whistle on irregulari!es in the 
procurement process with EACC and PPOA, 
leading to the suspension of the proceedings. 
Most of the cases reported to the Commis-
sion relate to irregulari!es in the procurement 
process, such as non-compliance with the 
procurement procedure, bid rigging, irregular 
award and management of contracts, inflated 
cost of goods and services and conflict of in-
terest, among others.21 Due to the increasing 
number of complaints related to public pro-
curement, the Commission adopted a strat-
egy to detect and prevent corrup!on, taking 

21  KACC Annual Reports, 2004 – 2010. Can be accessed 
from the Ethics and An!-Corrup!on Commission Website at 
http://www.eacc.go.ke/default.asp?pageid=20  
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urgent appropriate ac!on. This has led to the 
disrup!on of corrup!on networks, especially in 
procurement, leading to billions of shillings be-
ing saved.22 In one such case, a member of the 
public reported a case of an irregular procure-
ment process at a ter!ary ins!tu!on leading to 
the suspension of a procurement contract. The 
contract had been awarded to a bidder who 
was ranked at number four in the evalua!on 
stage and the Tender Commi"ee had not met 
to award the contract as required by the pro-
curement law.23 In another case, ci!zens held a 
public demonstra!on against the Narok County 
Council, which had awarded a tender to one of 
the leading financial ins!tu!ons in the country. 
Owing to the delay in processing the complaint, 
the ci!zens moved to the High Court and sued 
the financial ins!tu!on and the Council, seek-
ing to have the contract nullified and tendered 
afresh. The case is s!ll pending before court.24

One of the areas of robust ac!on by ci!-
zens has been the court process where many 
have ini!ated private civil prosecu!ons. This 
has been primarily necessitated by the inac-
!on on the reported cases by the competent 

22  ibid.

23  The irregularity related to the procurement of consultan-
cy services for the design of administra!on block at the ins!tu-
!on which was awarded to a company which had been ranked at 
number four in the evalua!on stage. A report of the irregularity 
was made to the Ethics and An!-Corrup!on Commission and the 
Public Procurement Oversight Authority leading to the suspen-
sion of the contract pending the inves!ga!ons.  

24  The issue related to procurement of an agency to sup-
ply, install and commission a system of revenue collec!on at the 
Maasai Mara Game Reserve for the County Council of Narok. The 
residents of the Council raised issues on the manner in which 
the procurement process was conducted and further pe!!oned 
the Council, Ethics and An!-Corrup!on Commission, Ministry of 
Local Government and the bidder, Equity Bank to cancel or sus-
pend the contract. When they failed to have the contract can-
celled or suspended, they moved to the High Court to stop its 
execu!on. The ma"er was also debated in Parliament on 22 No-
vember 2011 where it was referred to the Parliamentary Local 
Authori!es Commi"ee for considera!on and repor!ng back to 
Parliament on the way forward.  See Irene Wairimu, “Maasai in 
Bid to stop Revenue Deal at the Mara,” The Nairobi Star, 17 June 
2011; Kipchumba Kemei, “Locals Protest at Council Deal with 
Equity,” The Standard, 21 November 2011,  http://www.stan-
dardmedia.co.ke/business/InsidePage.php?id=2000047067&c
id=14&story=Locals%20protest%20at%20council%20deal%20
with%20Equity; Nzau Musau, “Equity Bank denies Foul Play in 
Narok Council Smart Card Deal” The Nairobi Star, 7 December 
2011, http://www.the-star.co.ke/national/national/52782-equi-
ty-bank-denies-foul-play-in-narok-council-smart-card-deal; and 
the Hansard of the Na!onal Assembly of the Republic of Kenya 
of 22 November 2011 available at www.parliament.go.ke

authori!es. Most of the court cases have been 
ini!ated in rela!on to the management of de-
volved funds, especially CDF, in which ci!zens 
have successfully obtained court orders stop-
ping certain Members of Parliament from man-
aging the funds on grounds such as irregular 
procurement un!l the cases are determined, 
or obtained court orders compelling the Mem-
bers of Parliament to complete certain commu-
nity projects.25

Community Empowerment  
Programs

Community based empowerment programs 
have also been adopted by some public agen-
cies and civil society organiza!ons, notably the 
EACC and Transparency Interna!onal (Kenya) 
respec!vely, to build the capacity of ci!zens 
to hold duty bearers accountable, especially 
in the procurement process. The Community 
Based An!-Corrup!on Monitors and Facilita-
tors program of the EACC aims to empower cit-
izens to proac!vely par!cipate in governance 
processes at the local level. The Commission 
o$ers trainings for civil society, to develop 
their capacity to detect, prevent and monitor 
corrup!on in their locali!es. As a result of this 
program, par!cipants have raised awareness 
in their locali!es, reported alleged cases of 
mismanagement of public funds to the KACC, 
undertaken social accountability mechanisms 
such as social audits, public educa!on and 
expenditure tracking in the public service and 
partnered with other stakeholders in improv-
ing governance.

25  The public is increasingly resor!ng to judicial interven-
!on in cases of alleged mismanagement of the Cons!tuency 
Development Fund due to the weak enforcement system to an 
extent that over twenty cases have been ins!tuted since the es-
tablishment of the Fund. See for instance, John Onyango Oyoo 
and 5 Others v Zadock Syongo and 2 Others (2005) eKLR where 
the issue before the court was the alleged mismanagement of 
the Fund. Most of the Court cases have led to a number of rem-
edies including freezing of Cons!tuency CDF Accounts un!l the 
full determina!on of the cases. See Everlyn Kwamboka, “Shi-
tanda’s CDF Account Frozen over Shs. 26 Million,” The Standard, 
6 September 2007; Richard Mungu!, “Ongoro Stopped from 
Running CDF Accounts,” Daily Na!on, 3 October 2011; James 
Kariuki, “Finish Project or go to Jail, MP Told,” Daily Na!on, 15 
September 2010;Isaac Ongiri, “MPs Worried as KACC Probes all 
CDF Accounts,” The Star, 9 August 2011; and Eric Oloo, “Who 
Lost CDF Money? Not Me,” Daily Na!on, 12 April 2010. 

http://www.standardmedia.co.ke/business/InsidePage.php?id=2000047067&cid=14&story=Locals%20protest%20at%20council%20deal%20with%20Equity
http://www.standardmedia.co.ke/business/InsidePage.php?id=2000047067&cid=14&story=Locals%20protest%20at%20council%20deal%20with%20Equity
http://www.standardmedia.co.ke/business/InsidePage.php?id=2000047067&cid=14&story=Locals%20protest%20at%20council%20deal%20with%20Equity
http://www.standardmedia.co.ke/business/InsidePage.php?id=2000047067&cid=14&story=Locals%20protest%20at%20council%20deal%20with%20Equity
http://www.the-star.co.ke/national/national/52782-equity-bank-denies-foul-play-in-narok-council-smart-card-deal
http://www.the-star.co.ke/national/national/52782-equity-bank-denies-foul-play-in-narok-council-smart-card-deal
http://www.parliament.go.ke
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Conclusion
Public par!cipa!on in procurement is a fun-
damental aspect of good governance and has 
the poten!al to improve economic growth and 
development in any country. It not only en-
sures that ci!zens influence the decisions and 
ac!ons that are made, but also legi!mizes the 
processes and leads to ci!zen ownership of the 
means and the end products. In spite of sig-
nificant gains in improving governance in the 
management of public procurement in Kenya, 
public par!cipa!on and engagement is s!ll in-
su#cient. This arises primarily from legisla!on 
that does not envisage ac!ve and direct public 
par!cipa!on. Nevertheless, the new Cons!tu-
!on adopted in 2010 has posi!ve provisions 
which, if implemented fully, will ensure par-
!cipa!on in the management of public a$airs. 
Proper and e$ec!ve implementa!on of the law 
will consolidate and strengthen the gains made 
by ci!zens through the social accountability 
mechanisms in crea!ng a transparent and ac-
countable public procurement system.
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A B S T R A C T

Corrup!on in Cameroon is considered endemic and widespread, and in public procurement in par-
!cular. The government is es!mated to have lost about FCFA 70 billion (US$143 million) to pri-
vate pockets through the non-execu!on of public contracts. Though Cameroon adopted a Public 
Contract Code in 2004 to regulate the award, execu!on and monitoring of public contracts and 
established a Public Contracts Regulatory Agency (ARMP) earlier in 2001, corrup!on con!nues to 
undermine the sector. Cameroon civil society, though not engaged as a stakeholder in the public 
procurement process, is increasingly taking interest through the approach of budget and expendi-
ture tracking. This approach is helping CSOs to map out corrup!on deficits in the execu!on stages 
of public contracts and to advocate for increased transparency and accountability from tendering 
agencies as well as contractors.
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Introduc"on

It has been es!mated that between US$30 
to US$43 billion could be available in the 
procurement marketplace in Sub-Saharan 
Africa.1 In 2004, public procurement was 
es!mated to account for about 25 percent 

of Cameroon’s state expenditure, an es!mated 
four percent of the country’s GDP. In fiscal year 
2009 the State’s development expenditure 
budget on major infrastructure, the principal 
source for public procurement, amounted to 
418 billion FCFA (US $880 million) or 18 percent 
of all State spending. Addi!onally, one third 
of the State’s recurrent expenditure budget 
(projected at 1,359 billion FCFA or US $2.86 bil-
lion for fiscal year 2009) goes into purchasing 
goods and services required by myriad govern-
ment ministries, departments and agencies.2

In Cameroon, like elsewhere in the world, 
this sector is considered a high risk area for 
corrup!on and non-compliance with the rules 
to prevent it. It is es!mated that corrup!on in 
public procurement is cos!ng Africa annually 
about US $148 billion.3 Many African countries 
in the last two decades have undertaken re-
forms in their public procurement systems to 
meet with interna!onal standards. In pursuit of 
reforms in the poli!cal and economic spheres, 
and in compliance with the World Bank and 

1  Edgar Agaba and Nigel Shipman, “Public Procurement Re-
form in Developing Countries: The Ugandan Experience”, in Gus-
tavo Piga & Khi V. Thai (Eds.) Advancing Public Procurement: Expe-
riences, Innova!on and Knowledge Sharing, Boca Raton, FL, USA: 
PrAcademics Press, 2006, http://www.ippa.ws/publications.html

2  Cameroon Update N° 006, “Special Issue: Public In-
tegrity and An!-corrup!on”, 29 September 2009, http://
xa.yimg.com/kq/groups/14482668/1884631674/name/
Cameroon+anti+corruption+law.pdf

3  Awadi Sadiki Mawenya, “Preven!ng Corrup!on in African 
Public Procurement”, SAIIA Occasional Paper N° 9, August 2008, 
www.saiia.org.za 

IMF sponsored Structural Adjustment Pro-
grams, Cameroon in 2001 created the Public 
Contracts Regulatory and in 2004 adopted the 
Public Contracts Code.

The existence of a public contract regulato-
ry and ins!tu!onal framework has not spared 
this sector from corrup!on. An o#cial at the 
Ministry of Economic Planning and Regional 
Development, during an an!-corrup!on fo-
rum organized by the Na!onal An!-Corrup!on 
Commission (CONAC) in April 2011 es!mated 
that FCFA 70 billion (US $143 million) of the pub-
lic investment budget is lost to private pockets 
through the non-execu!on of contracts.4 The 
o#cial further stated that in 2010, the Minis-
try received 920 pe!!ons rela!ng to wrong-
doings in the execu!on of public contracts.5 
Such revela!ons a#rm the extent to which 
the absence of integrity and a lack of transpar-
ency, accountability and fairness undermine 
the public procurement process in Cameroon. 
This ar!cle looks at the implica!on of ci!zens 
and civil society organiza!ons in Cameroon in 
exposing some of the irregulari!es that under-
mine the public contract system. Their ac!ons 
in monitoring public contracts are based on the 
budget and expenditure tracking approaches. 
The ar!cle also maps out some integrity defi-
cits that favor corrup!on in the public procure-
ment process. 

Facilita"ng Corrup"on in the 
Procurement Process
The e$ec!veness and e#ciency of public pro-
curement and contract award procedures are 
important for the development and growth 
of any country. In Cameroon, the capacity 
and ability of the public contract system to be 
used in delivering quality goods and services 
has been easily undermined due to corrup-
!on. Almost all gra% cases inves!gated under 
Opéra!on Epervier have unearthed breaches 

4  Government reveals, “Contractors Swindle FCFA 70 billion 
Annually”, The Postwebedi!on, 8 May 2011, http://unikportail.
com/component/content/article/268-actualite-standard-du-
cameroun/1706-contractors-swindle-fcfa-70b-annually-govt-
reveals.html

5  Ibid at 4.

http://www.ippa.ws/publications.html
http://xa.yimg.com/kq/groups/14482668/1884631674/name/Cameroon+anti+corruption+law.pdf
http://xa.yimg.com/kq/groups/14482668/1884631674/name/Cameroon+anti+corruption+law.pdf
http://xa.yimg.com/kq/groups/14482668/1884631674/name/Cameroon+anti+corruption+law.pdf
http://www.saiia.org.za
http://unikportail.com/component/content/article/268-actualite-standard-du-cameroun/1706-contractors-swindle-fcfa-70b-annually-govt-reveals.html
http://unikportail.com/component/content/article/268-actualite-standard-du-cameroun/1706-contractors-swindle-fcfa-70b-annually-govt-reveals.html
http://unikportail.com/component/content/article/268-actualite-standard-du-cameroun/1706-contractors-swindle-fcfa-70b-annually-govt-reveals.html
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of procurement procedures.6 A study by Trans-
parency Interna!onal - Cameroon (TIC) and the 
Centre for Research in Economic Studies and 
Survey (CRETES) in 2007 revealed that despite 
the existence of a public contracts law, corrup-
!on in this sector is widely spread.7 The follow-
ing were iden!fied as the major reasons why 
integrity is undermined in the public contract 
sector: complexity in the procedures (36.6 per-
cent); bribery (52.2 percent); and non-transpar-
ent and inequitable procedures (56.8 percent). 
These sta!s!cs are evidence of the extent to 
which the law itself leaves room for corrup!on. 

The procedure for the award of public con-
tracts in Cameroon is done either through an 
open invita!on to tender or by mutual agree-
ment. While these may be considered standard 
procedures, their conduct in Cameroon has been 
subject to serious cri!cism from both the gen-
eral public and the Public Contracts Regulatory 
Agency (ARMP).8 To avoid awarding contracts 
in respect of these procedures, contrac!ng and 
delegated contrac!ng authori!es have tend to 
fragment contracts. This prac!ce is illegal and 
not permissible by the Public Contracts Code 
(PCC). Ar!cle 4(2) of the PCC states that contracts 
with a value below FCFA 5million (US$10,000) are 
not subject to the rules of the PCC. Contrac!ng 
and delegated contrac!ng authori!es have now 
tended to use this provision to award contracts 
through fragmenta!on and therefore not com-
ing within the guise of the PCC. 

To illustrate contract fragmenta!on, take 
for example a contrac!ng or a delegated 
contrac!ng authority who decides to take a 
contract of FCFA 12 million (US$24,000) and 
fragment it into three sub contracts of FCFA 
4 million (US$8,000), each for the provision 

6  This is an opera!on by the government of Cameroon to 
fight corrup!on in the public sector. Since its launch in 2004, 
there has been a series of arrests and prosecu!ons of govern-
ment ministers and directors of state and para-public enterpris-
es for embezzlement and the misappropria!on of public funds. 

7  Transparency Interna!onal Cameroon, “Enquête Na!o-
nale 2006 auprès des Entreprises sur la Corrup!on au Camer-
oun”. CRETES (Centre de Recherche et d’Etudes en Economie et 
Sondage), Yaoundé, February 2007, h"p://portals.wi.wur.nl/
files/docs/gouvernance/Comeroon_Rapport_finalcretes_Entre-
prisesFINAL1.pdf 

8  ARMP, “Etude sur les Sanc!ons dans le Domaine des Marches 
Publics”, Yaoundé, March 2006, h"p://www.armp.cm/rapport.pdf

of the same service or goods. By fragmen!ng 
the contracts, the o#cial is no longer subject 
to abide by the standard procurement rules 
as outlined in the PCC. The fragmenta!on of 
contracts facilitates the possibility of awarding 
contracts on the basis of family !es (nepo!sm) 
or associates (cronyism). Such prac!ces violate 
the main tenets of any veritable public pro-
curement process such as value for money, fair 
compe!!on and transparency. Ar!cle 32(3) of 
the Cameroon PCC favors the lowest bid ten-
dering (LBT) method in the evalua!on of bids 
submi"ed. This entails that the bid with the 
lowest price be awarded contracts. However, 
not all contracts are in reality awarded accord-
ing to the LBT and value for money criteria. 

The Cameroon PCC does not apply to con-
tracts considered as “special contracts.” Ac-
cording to Ar!cle 30 of the Code, these are con-
tracts that do not en!rely fulfill the condi!ons 
rela!ng to contracts by invita!on or awarded 
by mutual agreement. Such contracts include 
those rela!ng to na!onal defense, security and 
contracts of strategic interests of the State. 
The failure to include such contracts within 
the purview of the PCC may indeed create op-
portuni!es for corrup!on. In Cameroon, o#-
cial military expenditure as a share of GDP has 
been under two percent since the early 1980s.9 
This demonstrates the extent to which military 
expenditure is favored over expenditures in 
other sectors like health or educa!on. There is 
a wealth of studies on the extent to which the 

9  Wuyi Omitoogun, “Military Expenditure Date in Africa: A 
Survey of Cameroon, Ethiopia, Ghana, Kenya, Nigeria and Ugan-
da” SIPRI Research Report No.17, Oxford 2003, h"p://books.si-
pri.org/files/RR/SIPRIRR17.pdf

The e$ec!veness and e%ciency  
of public procurement and 
contract award procedures are 
important for the development 
and growth of any country 

http://portals.wi.wur.nl/files/docs/gouvernance/Comeroon_Rapport_finalcretes_EntreprisesFINAL1.pdf
http://portals.wi.wur.nl/files/docs/gouvernance/Comeroon_Rapport_finalcretes_EntreprisesFINAL1.pdf
http://portals.wi.wur.nl/files/docs/gouvernance/Comeroon_Rapport_finalcretes_EntreprisesFINAL1.pdf
http://www.armp.cm/rapport.pdf
http://books.sipri.org/files/RR/SIPRIRR17.pdf
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defense sector is highly prone to corrup!on 
and therefore investments in this sector need 
to follow well dra%ed procedures as do the 
other sectors. A Transparency Interna!onal UK 
study states that a lack of compe!!on in public 
procurement rules for the defense sector, un-
der the pretext of security provisions, can lead 
to greatly heightened risks for corrup!on.10 It 
is therefore incumbent that procurement for 
defense purposes be subject to strict controls 
that will ensure integrity. 

The overbearing authority of the Central 
Administra!on in Cameroon, through the con-
trac!ng or delegated contrac!ng authori!es, 
may undermine integrity and accountability in 
the award and execu!on of public contracts. 
The contrac!ng or delegated contrac!ng 
authority has discre!onal powers in the ap-
pointment of members of the tender boards. 
Considering the financial benefits that come 
with such appointments, there is a tendency 
for those appointed to pay allegiance to the 
appoin!ng authority. They could also be eas-
ily manipulated to award contracts with less 
considera!on for meritocracy and value for 
money. Ar!cle 148 of the PCC provides for the 
appointment of an independent observer to 
oversee the contract award process and con-
firm compliance with the law. Unfortunately 
the law is silent in cases in which the obser-
va!ons of the independent observer are not 
respected by the contrac!ng authority. Such 

10  Transparency Interna!onal – UK, “Building Integrity and 
Reducing Corrup!on Risk in Defense Establishments: Ten Prac-
!cal Reforms”, TI, London, April 2009, http://www.ti-defence.
org/component/content/article/42-publications/712-building-
integrity-and-reducing-corruption-risks-in-defence-establish-
ments-ten-practical-reforms

legal gaps may lead to influence peddling, 
conflicts of interest and insider informa!on. 

Budget and Expenditure Track-
ing Approach
A great propor!on of public contracts awarded 
in Cameroon for the supply of goods, services 
or infrastructural development is financed 
from the Public Investment Budget (PIB). The 
PIB is one of the two components of the annual 
State budget adopted every year by the Na!on-
al Assembly and enacted into law by the Presi-
dent of the Republic as the country’s finance 
law. The PIB is the part of the budget that is 
reserved for long-term development and in-
vestment projects that could exceed the actual 
budgetary period. In Cameroon, the propor-
!on of the PIB is o%en less than the recurrent 
expenditure budget. For instance, in 2010 the 
percentage of the PIB in an es!mated budget 
of FCFA 2,571 billion (US$5.2 million) was 26.46 
percent against 59.12 percent for recurrent ex-
penditure and 14.42 percent towards debt set-
tlement.11 This paper is not aimed at analyzing 
the budget structure of Cameroon but rather 
the e$ec!ve use of what is planned for invest-
ment purposes. 

Upon the adop!on of the annual budget by 
the Na!onal Assembly, a list of projects to be 
financed is published in a document referred 
to as the Journal of Projects. The Journal of 
Projects has become a veritable tool for CSOs 
interested in monitoring government spending 
as it provides details of each project. This docu-
ment is the only instrument that establishes a 
direct link between the PIB, the public contract 
regime and civil society as the a"ribu!on of 
contracts must respect the provisions of the 
PCC. In 2007, a coali!on of CSOs known as Dy-
namique Citoyenne decided to use the publicly 
available Journal of Projects to monitor the rate 
of execu!on of the PIB in the educa!on sector 
under the 2004 PIB. This study was carried out 
in three of Cameroon’s ten regions, namely the 
Center, Far-North and Northwest regions. 

11  Dynamique Citoyenne, “Suivi Physico-Financier Des De-
penses Publiques du Secteur Educa!on Exercice 2004”, Rapport 
Na!onal De l’Enquete, Yaounde, July 2007. 

The Journal of Projects has  
become a veritable tool for CSOs  

interested in monitoring  
government spending as it  

provides details of each project
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The Coali!on used the budget tracking ap-
proach cons!tu!ng a field verifica!on of the 
di$erent planned projects and progress made 
in realizing these projects. Certain indicators, 
such as the PIB execu!on rate for the provision 
of classroom benches and the rate of non-re-
spect for public contracts rules, were used to 
determine how well budgets allocated for proj-
ects are managed. The results from the study 
revealed that in the Far North, Center and 
Northwest regions, the execu!on rate for the 
provision of classroom benches was a dismal 
six, nine and twenty-two percent, respec!vely. 
It was also observed that the award of some of 
the contracts for the execu!on of these proj-
ects was not in conformity with the procedures 
as provided for in the PCC. For instance, 96 per-
cent of projects to be realized in the educa!on 
sector in the Center Region did not respect the 
contract award procedures. 

In the Far North and Northwest Regions, the 
non-respect of award procedures stood at 92 
percent. The importance of this study is that 
for the first !me it brought out the flaws in the 
management of the PIB and also highlighted 
the problems in the award and execu!on of 
public contracts in Cameroon. To further illus-
trate the role of CSOs in promo!ng integrity 
in public contracts through monitoring public 
spending on investment projects, reference 
shall be made on another study. This study was 
carried by CANADEL in four council areas look-
ing at PIB financing in the educa!on, health, 
energy, water, road and agriculture sectors.12 
The study considered 197 projects earmarked 
for execu!on between 2000 and 2005.13 Unlike 
the previous study carried by Dynamique Citoy-
enne, the CANADEL study, though monitoring 
the execu!on of the PIB, indirectly considered 
the e#ciency and e$ec!veness of the public 
contracts regime. The study also evaluated the 
implica!on of the local popula!on in the design 
and execu!on of the earmarked projects. 

12  CANADEL (Centre d’Accompagnement de Nouvelles Al-
terna!ves de Developpement Local) is a Cameroonian based 
non-governmental organiza!on working to promote good gov-
ernance at local levels.

13  CANADEL report, “Gouvernance et Budget d’Inves!ssement 
Public a l’heure de la Decentralisa!on – Document de synthese”. 

The above figures from the study by Dy-
namique Citoyenne are similar to that of CAN-
ADEL published in 2007.14 The CANADEL study 
revealed that only 78.79 percent of all the ear-
marked projects were realized, and that 13.13 
percent were finished but incomplete, 2.02 
percent were s!ll in progress or to be soon ex-
ecuted at the !me of the study and 6.06 percent 
represented projects not realized or for which 
there was no informa!on.15 The study also fur-
ther looked at the quality of the projects that 
were executed and found that only 23.66 per-
cent of the 93 projects considered were of good 
quality, 47.31 percent were of average quality 
and 29.03 percent were of very poor quality.16 
These sta!s!cs reflect the weakness of the pub-
lic procurement regime in Cameroon. 

Mapping Integrity in Public  
Procurement and Public  
Expenditure

The findings from these two studies depict the 
extent to which opacity has engulfed the public 
procurement regime in Cameroon. The Camer-
oon public procurement regime has been cap-
tured by a network of elites in connivance with 
the administra!ve authori!es. This network 
has led to the development of a sophis!cated 
system of clientelism and patronage that favors 
rent-seeking, collusion in bidding for contracts, 
and opportuni!es for kick-backs. In Cameroon, 
this capture is manifested when one or more of 
the bidding firms for a contract give bribes to 
members of the tender board to enable them 
to secure government contracts. One major 
consequence of such prac!ces is ine#ciency in 
the execu!on of contracts or supplies. 

In addi!on, informa!on about public con-
tracts to be awarded was for a long !me a !ght-
ly kept secret by senior o#cials in the di$erent 
spending agencies. It is not surprising that in 
Cameroon there are members of parliament, 
senior government o#cials and even members 

14  ibid at 13.

15  ibid at 13.

16  ibid at 13.
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of the tender board who have bided and been 
awarded public contracts. This cons!tutes a po-
li!cally corrupt prac!ce, especially as it involves 
o#cials who misuse public power in the pursuit 
of illegi!mate private advantage. Apart from 
rent seeking and collusion by both public o#-
cials as well as businesses, the public procure-
ment regime in Cameroon is not independent. 
The tender boards that are set up in within the 
di$erent tendering agencies are composed of 
administra!ve personnel from that par!cular 
agency and appointed by the administra!ve hi-
erarchy of the tendering authority. 

According to Ar!cle 112 of the PCC, ten-
der boards are to examine and give technical 
opinions on tender files, and ensure integrity 
in the bidding process. The tender boards are 
dependent (financially and administra!ve) on 
the contrac!ng or delegated contrac!ng au-
thority. This means that any contrary view to 
that of the appoin!ng authority may cause the 
tendering authority to withhold funds, render-
ing impossible their e$ec!ve func!oning.  

Lastly, the public procurement process is 
challenged by the e$ec!veness of its mecha-
nisms for ex-post verifica!on of performance. 
There is a provision for Contract Oversight 
Commissions, which must be consulted for 
contracts that exceed specified amounts, de-
pending on whether the contract is for ser-
vices/studies, supplies, buildings, or roads/in-
frastructure. These Commissions also have the 
powers to modify, reject or approve proposals 
from the tender boards. 

The public procurement process in Camer-
oon is also challenged by the e$ec!veness of the 
mechanisms for ex-postor a%er-the-contract 
verifica!on of performance. In the case of con-
tracts exceeding certain amounts, the Commis-
sion review intervenes before the award of the 
contract by the contrac!ng authority, following 
the proposal of the tender board. The commis-
sion’s monitoring and verifica!on serve as a pre-
ven!ve func!on, considering that it occurs prior 
to awarding the contract. Unfortunately though, 
there is no monitoring a%er the performance 
of the contract by the successful bidder. Ensur-
ing delivery and value for money, according to 
specifica!ons, is le% to the tendering authority. 

While they may be personally liable for collusive 
or negligent prac!ces (such as accep!ng shoddy 
work, or neglec!ng to properly inspect goods 
delivered) under the PCC’s puni!ve provisions 
(Ar!cles 105 to 107), the procurement system 
itself requires a value-for-money assessment. 
The law however provides that an independent 
auditor, recruited by the ARMP, shall conduct an 
annual audit of 25 percent – selected at random 
- of all contracts awardedworth between FCFA 
30 million and 500 million (US $63,000 USD to 
$1 million), and of all contracts awarded worth 
over FCFA 500 million.

The ine$ec!veness of the tender boards 
noted in some administra!ve units, especially 
at the local levels, poses a serious problem of 
integrity. It is therefore not unusual to refer to 
the public contract award process as folkloric, 
as the real power of who controls the process 
is rarely in the hands of the tender board, but 
instead resides more with the contrac!ng or 
delegated contrac!ng authority.  

Recommenda"ons  
and Conclusion
Cameroon’s reform of its public procurement 
system, which started with the establishment 
of the Public Contracts Regulatory Authority in 
2001 and the adop!on of the PCC based on inter-
na!onally accepted standards, could probably 
save the country from the devasta!ng e$ects 
of corrup!on. However, the non-considera!on 
of civil society and the refusal to allow for ci!-
zen par!cipa!on in the procurement process is 
a major weakness. It is therefore impera!ve for 
Cameroon to con!nue to pursue this reform 
making it transparent and conducive for open 
compe!!on, as a failure to do so will be at its 
own poli!cal, economic and ins!tu!onal peril. 
The contrac!ng or delegated contrac!ng author-
i!es wield enormous power over the procure-
ment process, making implementa!on di#cult. 

In some cases, as revealed by the exam-
ples of the two CSO studies, there is a lack of 
genuine compe!!on and the rules are usually 
!lted in favor of a predetermined winner. The 
examples we saw in the two studies consid-
ered in this ar!cle also show that projects are 



69

some!mes neither harmonized nor based on 
priority criteria. Another major characteris!c 
of public contracts in Cameroon are the unex-
plained long delays between the awarding of a 
contract and the actual release of funds. Such 
delays have o%en been a"ributed to adminis-
tra!ve bo"lenecks and corrup!on and their 
consequences are far reaching, leading to un-
derfunding, incomplete projects and abandon-
ment of projects by contractors.  

Considering these gaps, it is recommend-
able for the public procurement system to be 
e$ec!vely built on the values of integrity, trans-
parency, accountability and par!cipa!on. To 
achieve this, CSOs need to start exploring some 
of the gaps of the current system to ascertain 
their role as cri!cal stakeholders. This could 
be done by carrying out in-depth research in 
some of the grey areas of the public procure-
ment law, as well as research on the conduct of 
procurement processes and the monitoring of 
the execu!on of public contracts. Such studies 
and monitoring would provide these organiza-
!ons with the technical competence to under-
take training and advocacy to ins!gate reforms 
in public procurement.  

It is important for the government to en-
courage civil society par!cipa!on in the pro-
curement process by allowing them to monitor 
all stages of the process. CSOs and the public 
can act as watch dogs to monitor the imple-
menta!on of projects financed by the state 
budget. For instance, CSOs could be invited to 
assist during mee!ngs of the di$erent tender 
boards and contract recep!on commissions as 
observers. Such ac!ons cansupport advocacy 
campaigns to overcome the observed weak-
nesses, thus enhancing public accountability in 
the management of public procurement.

According to a study by the United Na!ons 
Development Programme (UNDP) Procure-
ment Capacity Development Centre (PCDC), 
introducing civil society has the poten!al to 
strengthen transparency and accountability in 
public procurement.17 It however notes that 

17  Rasmus Jeppesen, “Accountability in Public Procurement 
- transparency and the role of civil society”,  September 2010, 
http://unpcdc.org/media/142496/story%20of%20an%20insti-
tution%20-%20accountability.pdf

this is not without challenges, considering the 
complexity of the public procurement process 
and the possibility of misunderstandings on 
the part of observers. 

To ensure integrity, transparency and ac-
countability in the public procurement pro-
cess, there is an urgent need for the Govern-
ment of Cameroon to adopt a mechanism that 
would allow ci!zens access to informa!on on 
all stages of the process and would contribute 
towards enhancing accountability. The PCDC 
study concludes that transparency in public 
procurement cons!tutes an arena for govern-
ments and ci!zens to engage and allows for 
rights holders and duty bearers to both deliver 
on their obliga!ons.18 Accountability in public 
procurement is strengthened when this posi-
!ve rela!onship exists between a government 
and its ci!zens. There is a need for the govern-
ment to recognize the emergence of CSOs as 
partners with an added value in amplifying ci!-
zens’ concerns in enhancing government poli-
cies that have an impact on their daily lives. 
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A B S T R A C T

Contracts made by states for public projects are well-known for their associa!on with corrup!on, 
o%en linked to the forma!on of cartels and the corrup!on of public employees by private business-
es. This ar!cle introduces a new index for assessing the risk of corrup!on in public procurement, by 
considering data for each Brazilian state on their rela!ve use of the di$erent modali!es of contracts 
with private businesses, as prescribed by the Brazilian Law Number 8,666 of 1993 (“Law 8,666”). 
Modali!es of public contracts can be ranked based on their ability to both reduce the discre!on of 
public agents and to promote compe!!on among poten!al contractors. In general, as the discre!on 
of public agents increases, the risk of corrup!on increases. Likewise, as compe!!on increases, the 
risk of corrup!on is reduced. According to Brazilian law, the six modali!es for purchasing include 
bidding exemp!on, unenforceability, invita!on, in-person and electronic trading, price quota!on 
and public compe!!on. The legisla!on imposes di$erent formats for contracts depending on the 
amount of funds involved and the type of purchase (public construc!on, services and acquisi!on of 
goods). For our analysis, all modali!es were reduced to a single variable: namely, the increase and 
decrease in compe!!veness among poten!al contractors. Data on each state’s purchases, catego-
rized by modality, was analyzed and an index of the risk of corrup!on was calculated. The results of 
the study demonstrated that data on public purchases was not easily accessible. The analysis also 
revealed that the modali!es of unenforceability and bidding exemp!on were excessively u!lized, 
sugges!ng a possible abuse of the purchasing modali!es with higher risks of corrup!on.
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Part 1: Context and Method
 

The funds in a state’s budget repre-
sent one of the main targets of cor-
rup!on in all countries. Within public 
budgets, payments for construc!on 

and services represent a major category of 
expenses. As will be demonstrated in this 
ar!cle, it is di#cult to make generaliza!ons 
about the volume of contracts issued by the 
public administra!on because of inherent dif-
ferences among sectors and the management 
models they adopt. When the state purchases 
school supplies or medicine, hires cleaning 
services, or orders the construc!on of a pub-
lic building by a private company, an interface 
is created between public and private agents. 
This interface o%en cons!tutes a risk of cor-
rup!on. Among specialists in the field of good 
governance, the integrity of the bidding pro-
cess is a central concern. There is much de-
bate around issues such as the legisla!on that 
regulates state purchases, the transparency 
of the process for its par!cipants and external 
observers, and the measures to avoid conflicts 
of interest among those involved.1 Despite 
all this debate, there are no organiza!ons in 
Brazil that systema!cally work towards the 
reduc!on of corrup!on in public purchases. 
In addi!on, data on public purchases at the 
state level in Brazil is not easily accessible. 
In this context, an index to evaluate the risk 
of corrup!on in public accounts was devel-
oped, based on the modali!es of purchases 
prescribed by Law 8,666, as well as on pub-
lic purchases made by the Brazilian states in 

1      Strombom, Donald, “A corrupção nas compras de produtos 
e serviços,” Perspec!vas econômicas, Revista Eletrônica da USIA, 
vol. 3, nº 5, November 1998. 

the year 2009.The bidding process is a con-
cern for specialists in the public sector. The 
passing of Law 8,666 was a legal landmark in 
Brazil and a decisive step towards the control 
of corrup!on as it established more far more 
comprehensive rules for bidding procedures, 
to be applied at the federal, state and munici-
pal levels. On the other hand, for proponents 
of the “management model”2, an!-corrup!on 
laws and mechanisms are ques!oned on the 
grounds that they can poten!ally delay pur-
chases and contracts. Some may argue that 
the values of integrity are in opposi!on to the 
demand of e#ciency and flexibility, and that 
in the case of Brazil, Law 8,666 needs to be 
modified to give more flexibility to the pub-
lic administra!on in procurement decisions.3 

The most evident examples of this di$erence 
of opinions between the model provided for 
under Law 8,666 (more phases and longer 
deadlines) and the management model (short 
deadlines and suppression of phases despite 
reduced compe!!on) are the changes in leg-
isla!on over the bidding process in 2011 to 
guarantee the realiza!on of public contracts 
for the World Cup in 2014, providing an unfor-
tunate indicator of the management model´s 
prevailing.4

The nature of the transac!ons between 
state and private en!!es in public contrac!ng 
provides various risks of corrup!on. Among 
these risks is the forma!on of cartels be-
tween private suppliers of goods and servic-

2      The management model for public administra!on was later 
adopted in 1995. It is characterized by transforma!on from the 
tradi!onal bureaucra!c model and eliminates excessive proce-
dural steps by focusing on flexibility and immediate outcomes.

3      Abramo, Cláudio Weber; Capobianco, Eduardo Ribeiro, “Lici-
taciones y contratos públicos: el caso Del Brasil,” Nueva Socie-
dad, nº 174, pp. 69-90, 2004.
Castro, Luciano de, “Combate à corrupção em licitações públi-
cas,” Universidad Carlos III de Madrid, Departamento de 
Economía, Documento de Trabajo, April 2007.   

4      Law 12,463 was created in 2011 to regulate bidding pro-
cesses for necessary construc!on projects for the Olympic and 
Paraolympic Games in 2016, FIFA’s Confedera!ons Cup in 2013, 
and FIFA’s World Cup in 2014. The law specifies measures to 
fast-track the contrac!ng process. For example, according to law 
12,463, the basic project to be executed for a specific construc-
!on should be done by the contracted company, a%er the bid-
ding process. Law 8,666, regula!ng any other bidding process, 
requires that the public organ contrac!ng the service previously 
plan any such project.
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es, intend ed to manipulate the supply mar-
ket.5 Another risk is the corrup!on of public 
o#cials by suppliers who intend to manipu-
late tender condi!ons to allow for an increase 
in the price (or decrease in the required qual-
ity) of the products or services they are hired 
to provide. In this case, a por!on of the addi-
!onal profits illegally obtained by overbilling 
is transferred as a bribe to the corrupt public 
o#cial or o#cials facilita!ng the altering of 
the tender. The ini!a!ng and the organizing 
of the “schemes of corrup!on” in the bidding 
process can originate either from public or 
private sector actors.

The public administra!on in Brazil de-
veloped several mechanisms for purchasing 
goods, services and construc!on to avoid such 
risks of corrup!on. Corrup!on in the bidding 
process can lead to several economic costs, 
including overbilling for contracts, low quality 
of contracted services, and even investment 
in areas that are not high-priority for the pub-
lic interest.6 The analysis presented in this pa-
per focuses on the criteria of “economicity,” 
which is defined as the purchasing of goods, 
services and construc!on by the State with 
the op!mal cost-benefit rela!onship. The cen-
tral mechanism adopted by the public sector 
to achieve such balance is to defer to market 
mechanisms when conduc!ng governmental 
purchases. Wide disclosure of public tenders, 
along with clear descrip!ons of the objects 
sought and the selec!on criteria should en-
able the State to receive the best o$ers for 
the services, products and construc!on it in-
tends to procure.

Law 8,666 introduced several purchase mo-
dali!es according to the nature and monetary 
value of the purchased good or service. They 
can be ranked according to the discre!on al-
lowed for public servants and to the compe!-
!on facilitated among suppliers. 

5      Since such manipula!on typically does not involve the brib-
ery of public agents, it may not be considered corrup!on in a 
strict sense.

6     In addi!on to economic issues, other criteria are relevant in 
purchases made by the state, such as the equality, transparency 
and legality of the bidding process. 

Figure 1 illustrates the rela!onship between 
the discre!on of public agents and compe!!on 
in bidding processes. As the decision power of 
public o#cials in the selec!ng of suppliers for 
a par!cular service contracted by the state in-
creases, compe!!on in the process is reduced. 
On the other hand, when there is more disclo-
sure of purchases and clearer rules, more o$ers 
are presented by private agents, and compe!-
!on in the process increases. Figure 1 also iden-
!fies the risk of corrup!on involved in contract-
ing services and construc!on. As the agent’s 
discre!on increases, the risk of corrup!on also 
increases. Conversely, when there is greater 
compe!!on, the risk of corrup!on is reduced.7

Nevertheless, e$orts to guarantee greater 
compe!!on involve costs for the public admin-
istra!on. Organizing bidding processes that 
guarantee more compe!!on consumes !me 
and financial resources from both the state, 
which needs to organize the purchasing pro-
cess, and from suppliers, and assure its compe-
tence and e#ciency to execute a project with 
the best cost-benefit condi!ons.8

The purchase modali!es indicated in Law 
8,666 include bidding exemp!on, unenforceabil-
ity, invita!on, price quota!on, public compe!-
!on and, more recently, through Law 10.520 of 

7      Ibid at 3.

8      This aspect of the balance between benefits expected from 
market mechanisms and costs to guarantee that the market will 
func!on and produce the expected results according to the logic 
of compe!!on among poten!al suppliers will not be evaluated 
in the present research.

Risk of corrup"on - +

Discre!on  
for public servant Less discre!on Greater discre!on 

Market condi!on Greater compe!!on Less compe!!on 

Administra!ve resources 
needed for controlling 
corrup!on

High cost Low cost 

FIGURE 1. Model for corrup"on risk evalua"on  
in public purchases
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2002, in-person and electronic trading.9 The leg-
isla!on imposes di$erent requirements for the 
purchase of services, goods and construc!on 
depending on the type of the purchase and the 
funds involved. For higher values, the tender re-
quirements prescribed by the law demand more 
compe!!on and, for lower values, administra-
tors have greater discre!on (Law 8,666, Ar!cles 
23 and 24). There are also di$erent require-
ments for cases in which the state purchases 
the same products repeatedly. Finally, there are 
specific bidding requirements for construc!on 
contracts that apply to the specific cycles of a 
project, which involve several steps of planning 
and execu!on. 

For our analysis, these various requirements 
amongst the modali!es will be reduced to a sin-
gle variable: namely, the increase or decrease in 
the degree of compe!!on established among 
poten!al suppliers. As Figure 1 illustrates, 
this dimension coincides with the di$erences 
among the bidding processes that o$er more or 
less discre!on for the public servants involved.

Previous studies a"empted to classify pur-
chase modali!es based on the compe!!on of 
the bidding process.10 The classifica!on in this 

9      Bidding exemp!on occurs when the purchase meets certain 
criteria prescribed by the law and the public servant chooses not 
to conduct a bidding process. Unenforceability occurs when it is 
not possible to carry out a bidding process for factual reasons. 
In-person or electronic trading is done for purchases of com-
mon goods and services that are readily found in the market. 
Invita!on, price quota!on, and public compe!!on occur when 
the purchased good or service falls into certain value limits, as 
prescribed by the law. 

10     For example, Fernandes (2003) applied a dichotomous 
classifica!on, separa!ng compe!!ve modali!es (public com-
pe!!on, price quota!on, and invita!on) from non-compe!!ve 
modali!es (unenforceability and exemp!on).

index aims to go further, dis!nguishing groups 
as follows.

Ample Compe""on, Low Arbitra-
"on: Low Risk of Corrup"on

Some purchasing modali!es involve ample 
compe!!on, low discre!on, and consequent-
ly a low risk of corrup!on. Trading is a pur-
chasing modality of the public administra!on 
in which the supplier who gives the lowest 
bid among all the suppliers involved is con-
tracted by the state. In this modality, there is 
a low chance of manipula!on by private and 
public agents due to the presence of all sup-
pliers and to a transparent decision-making 
process. Price quota!on and public compe!-
!on fall in the same modality class of low risk 
of corrup!on because suppliers are required 
to demonstrate their technical and financial 
competence prior to the bidding process. A 
call for bids must be published in major news-
papers, and the supplier presen!ng the low-
est cost must be selected, thereby limi!ng the 
discre!on granted to public agents.

Reduced Compe""on, Moderate 
Discre"on: Moderate Risk

Some purchasing modali!es involve a mod-
erate risk of corrup!on, as they allow for re-
duced compe!!on and a moderate level of 
discre!on by the public agent. In the invita!on 
modality, fewer o$ers are received from sup-
pliers. The administra!on must invite at least 
three companies to present an o$er, and then 
chooses the lowest o$er. The administrator 
is authorized to decide which companies to 
invite. This modality, therefore, can be con-
sidered of moderate risk given the possibility 
of limi!ng the number of suppliers and the 
greater arbitra!on of public administrators.

Low Compe""on, Ample Discre"on: 
High Risk

Finally, there are purchasing modali!es that 
involve low compe!!on and ample discre!on 
for the public agent, thereby entailing a higher 

There are no organiza!ons in 
Brazil that systema!cally work 

towards the reduc!on of  
corrup!on in public purchases. 

In addi!on data at the state 
level is not easily accessible
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risk of corrup!on. The bidding modali!es of ex-
emp!on and unenforceability are two op!ons 
of purchasing in which the public administrator 
has ample discre!onary powers to decide over 
the selec!on of suppliers. Bidding exemp!on is 
permi"ed by law for low-value purchases and 
for emergency situa!ons that require urgent 
reac!on from the public administra!on. Unen-
forceability is permissible specifically in situa-
!ons when compe!!on is not viable for certain 
of reasons.11 In these modali!es, compe!!on 
among suppliers is minimal, the discre!on 
power of the administrator is maximized, and 
the risk of corrup!on is elevated.

Part 2: Data
Data on the modali!es of government pur-
chases in Brazil is not easily accessible. It is 
not possible to collect data on the total pur-
chases for all Brazilian states, as neither the 
state governments nor the state Courts of Au-
dit rou!nely produce informa!on on the mo-
dali!es of state purchases.

The data collected refers to records from 
the Secretariats of Educa!on and Health in 
all 26 states and the Federal District, assess-
ing the degree of compe!!on in government 
purchases. The informa!on was collected from 
each state’s Court of Audit and, in some cases, 
from the state’s Secretariat of Finance. Table 1 
presents the summary of the data, indica!ng 

11  Examples of bidding exemp!on include contracts made 
based on well-known exper!se (i.e. consul!ng contracts) and 
purchases of products or services from other public organs (i.e. 
publica!on in the o#cial press).

the volume of each state’s budget, the bud-
gets of the state Secretariats of Educa!on and 
Health, as well as the total bid volume in each 
secretariat. These values serve as a reference 
for determining the absolute and rela!ve finan-
cial volume of each bidding process.

The data set is from 2009, and the values 
refer to commi"ed expenses.12 Expenses were 
broken down according to the modali!es em-
ployed for each contract, based on the absolute 
financial volume and rela!ve financial volume 
spent within each bidding modality. The per-
centage of resources spent in purchase modali-
!es involving low compe!!on served as a refer-

ence to calculate the risk 
of corrup!on. Tables 1 
and 2 show a summary of 
the purchases made ac-
cording to bidding modal-
ity, and are ordered ac-
cording to the established 
degree of compe!!on.

Even with data limited 
to only one fiscal year 
(2009) and from only 
two secretariats, it was 
not possible to obtain 
informa!on on bidding 

modali!es for six states (Amapá, Mato Grosso 
do Sul, Paraíba, Rio Grande do Norte, Roraima, 
and Sergipe). In one state (Maranhão) only data 
from one of the two secretariats was acces-
sible. Given e$orts for more transparency in 
public accounts, a prerequisite both for audit-
ing and for social control, the inaccessibility of 
data from these states is a troubling sign.

Analysis of the data available reveals a large 
variability in the applica!on of the di$erent pur-
chase modali!es. Some states are notable for 
a nega!ve trend, with more than 50 percent of 
the volume of purchases being done by exemp-
!on, unenforceability or invita!on– modali!es 
associated with high and moderate risks of cor-
rup!on. Among these states were Espírito San-
to, Minas Gerais and São Paulo. The Secretariats 
of Health in the states of Bahia and Rio Grande 

12  In the budge!ng cycle, resources are first planned (pre-
dicted by the budget laws), then commi"ed (freed for applica-
!on), and finally paid (e$ec!vely withdrawn from public funds). 

Risk of corrup!on
- +

Low Moderate High 

Modality

trading

public compe!-
!on

price quota!on

invita!on

contest

unenforceability

exemp!on

FIGURE 1. Model for the evalua"on of corrup"on risks in  
public purchases for the various contract modali"es
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TABLE 1. Informa"on on bidding volume by modality in state secretariats of educa"on (2009)
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TABLE 2.  Informa"on on bidding volume by modality in state secretariats of health (2009)
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the case of Maranhão, the li"le data available 
indicated only the use of invita!on.

The total volume of purchases in all states 
by the two secretariats in each state (last line 
in Tables 1 and 2) is equally concerning, given 
the modali!es most commonly used. Of the 
R$47 billion (US$26 billion) commi"ed to ed-
uca!on and the R$88 billion (US$48 billion) 
commi"ed to health, R$10 billion (US$5.5 bil-
lion) and R$27 billion (US$15 billion), respec-
!vely, were applied for purchases of goods, 
services and construc!on. This is concerning 
as in educa!on and health, 70 and 50 percent 
of the volume, respec!vely, involved costs 
that used mechanisms of low compe!!on, 
thereby not guaranteeing op!mal cost-bene-
fit rela!onships for the administra!on and the 
ci!zens being served.

Part 3: Index
To calculate the index of the risks of corrup-
!on, the percentage of bidding volume in the 
modali!es of high discre!on was used as an 
indicator of risk. This index has the advantage 
of being clearly defined and thus allows easy 
classifica!on of the di$erent bidding process-
es, as long as the data is available. However, it 
is important to remember that using mecha-
nisms with low compe!!on does not cons!-
tute evidence of corrup!on. Instead, it simply 
increases the probability of corrup!on. 

Table 3 calculates the risk index based on 
the purchases made via the bidding modali-
!es involving less compe!!on (exemp!on, 
invita!on and unenforceability). The risk index 
was calculated for each state using the mean 
of the volume of purchases made by these 
modali!es and adding the absolute values for 
the two secretariats. The index assigns a value 
of 0 when no purchases are made by exemp-
!on or unenforceability and a value of 1 when 
all purchases are made by these modali!es. 
Indexes between 0 and 0.25 were classified 
as low risk, from 0.25 to 0.50 as moderate 
risk, and above 0.50 as high risk. The states 
for which it was not possible to assess bidding 
modali!es were also included in the la"er 
group.

do Sul, and the Secretariats of Educa!on in Mato 
Grosso, Pará, Pernambuco and Tocan!ns con-
ducted more than 50 percent of their purchases 
by modali!es that involve the least compe!!on 
and are reserved for “excep!onal” situa!ons. In 

TABLE 3. Risk of corrup"on index

STATE CODE Index for risk of corrup!on in public purchases by the Secre-
tariats of Educa!on and Health in the states

AC  0.04 low

AL  0.12 low

AP high

AM  0.39 moderate

BA  0.45 moderate

CE  0.22 low

DF  0.37 moderate

ES  0.67 high

GO  0.26 moderate

MA  1.00 high

MT  0.38 moderate

MS high

MG  0.62 high

PA  0.61 high

PB high

PR  0.26 moderate

PE  0.33 moderate

PI  0.25 moderate

RJ  0.18 low

RN high

RS  0.35 moderate

RO  0.25 moderate

RR high

SC  0.21 low

SP  0.75 high

SE high

TO  0.62 high

TO  0.58 high

Low risk Medium risk           High risk           N/A
 LEVEL OF RISK
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Conclusion

This work was conducted with the objec!ve of 
developing an index to evaluate the risk of cor-
rup!on in public purchases based on modali-
!es of purchasing prescribed by the landmark 
Brazilian regulatory legisla!on, Law 8,666. The 
modali!es were ranked based on the e$orts 
made to reduce the discre!on of public o#cials 
and to increase compe!!on among suppliers. 

Data was not easily accessible. Direct ac-
cess to informa!on on public contracts was not 
made possible by either the execu!ve power or 
the state Courts of Audit.

The results of the index, presented in Table 
3, demonstrate the excessive use of the exemp-
!on and unenforceability modali!es, abusing 
the excep!ons prescribed by the law to allow 
greater discre!on by public o#cials. The pres-
ent legisla!on, therefore, falls short in reducing 
corrup!on in Brazil.

It is hoped that the results of this work will 
contribute to the emergence of non-govern-
mental organiza!ons focusing on the monitor-
ing of bidding processes, as currently there are 
no organiza!ons in Brazil. It is likely that the 
absence of systema!c monitoring of public 
purchases is due to the lack of transparency 
of aggregated data. As demonstrated by this 
study, the lack of transparency can be a result 
of either inadequate access to informa!on or a 
lack of uniformity of the data available.

Moreover, it is hoped that this work will 
also encourage state Courts of Audit to make 
informa!on on public bidding available and ac-
cessible to civil society, as well as to use this 
informa!on internally in its audi!ng processes.
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Corrup"on, Procurement  
and the Legal Framework 
in Slovakia

Roughly 20 percent of yearly Slovak 
public expenditures is spent through 
public procurement, according to 
es!mates from Transparency Inter-
na!onal Slovakia (Transparency Slo-

vakia). At the same !me, some 80 percent of the 
popula!on believed in 2009 that procurement 
processes are always or o%en corrupt.1 A 2011 
survey of Slovak construc!on companies sug-
gests that half of them had encountered corrup-
!on in the past year.2 However, only one person 
has been convicted of fraud in public procure-
ment since 2006. Bo"om-line: corrup!on in 
Slovakia is widespread and costly, and public au-
thori!es are ine$ec!ve in comba!ng it.3

However, there is li"le research being 
conducted on public procurement and cor-
rup!on, mostly due to insu#cient or poor-
quality data. The government´s O#ce for 
Public Procurement, for example, produces 
several high-level reports with no real policy 
implica!ons. While the O#ce maintains a 

1     Transparency Interna!onal Slovakia, “Corrup!on Percep-
!on in Slovakia,” Public Opinion Poll, 1 November, 2011, http://
transparency.sk/wp-content/uploads/2010/03/FOCUS_Sprava-
pre-TIS_november-2009.pdf

2     Hospodárske noviny, “Korupciu zažila polovica stavbárov,” 
HN, 1 November 2011, hn.hnonline.sk/c1-23353125-korupciu-
zazila-polovica-stavbarov

3      Slovakia’s Corrup!on Percep!on Index for past five years 
is 4,8 out of 10, which is s!ll within on third of the least cor-
rupt countries in the world. However, according to the 2010 CPI 
scores (4,2), Slovakia is the fi%h most corrupt country within the 
EU (Greece - 3,5; Bulgaria – 3,6; Romania – 3,7; Italy – 3,9. 
Transparency Interna!onal, “Corrup!on Percep!on Index 
2010,” IT, 1 November 2011, http://transparency.org/policy_re-
search/surveys_indices/cpi/2010/results

database with the results of all procurement 
transac!ons, it has failed to create any data-
exchange interface or to provide rudimentary 
func!onality such as on-demand, aggregate 
results. Procurement informa!on such as in-
forma!on on tenders or results was and s!ll is 
published only as structured text documents. 
Far from an insignificant technicality, the lack 
of a publicly accessible database made ad-
equate monitoring of public procurement 
nearly impossible, e$ec!vely excluding any 
non-specialist involvement.

  The Slovak Act on Public Procurement (“the 
Act”) is the prominent law on procurement in 
the country, which was passed in 2006 and up-
dated in 2011. It is based on the 2004 European 
Commission Direc!ves that set the general 
ground rules for procurement within the Euro-
pean Union.4 The Act provides for a fairly trans-
parent procurement process. Tenders no!ces 
for large contracts must be published online; 
bidders can be present when their bids are be-
ing opened (though not when evaluated); un-
successful bidders receive informa!on on the 
winning bid; and par!es can appeal both the 
process and the result at various points.

The Act does not explicitly address civil so-
ciety par!cipa!on in the procurement process-
es. In general, it provides space to any “party 
a$ected” to lodge complaints. While some ten-
dering documents (tenders, no!ces) are shared 
with the public at large, the culture of disclo-
sure was enforced mostly via the Freedom of 
Informa!on Act.5

In the past, it was virtually impossible for re-
searchers and the public in general to iden!fy 
the major contrac!ng authori!es and vendors 
in Slovakia and how much money was in the 
system. As such, Transparency Slovakia decided 
in 2010 to build an internet-based portal on 

4     See EC 2011: Current rules, thresholds and guidelines (Gen-
eral & u!li!es).

5     Slovak Freedom of Informa!on Acts provides very liberal 
framework for access to informa!on. Almost any informa!on 
held by the public bodies has to be provided upon request (with 
few excep!ons such as protec!on of personal informa!on or 
proprietary informa!on). The actual prac!ce is o%en lacking 
with authori!es dismissing the request. Missing a specific regu-
latory body to deal with Freedom of Informa!on (FOI) ma"ers 
and rather slow and untrustworthy judiciary, the enforceability 
of the FOI can be slow and troublesome. 

http://transparency.sk/wp-content/uploads/2010/03/FOCUS_Sprava-pre-TIS_november-2009.pdf
http://transparency.sk/wp-content/uploads/2010/03/FOCUS_Sprava-pre-TIS_november-2009.pdf
http://transparency.sk/wp-content/uploads/2010/03/FOCUS_Sprava-pre-TIS_november-2009.pdf
hn.hnonline.sk/c1-23353125-korupciu-zazila-polovica-stavbarov
hn.hnonline.sk/c1-23353125-korupciu-zazila-polovica-stavbarov
http://transparency.org/policy_research/surveys_indices/cpi/2010/results
http://transparency.org/policy_research/surveys_indices/cpi/2010/results
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public procurement called Open Public Procure-
ment (available at http://tender.sme.sk/en/) 
with the aim of crea!ng a single-stop shop for 
procurement data, its visualiza!on and some 
business-intelligence-like features. Above all, 
Transparency Slovakia felt that civil society, gov-
ernment and businesses needed to work with 
decent, good quality data in order to e$ec!vely 
analyze the problems in Slovak public procure-
ment. While the portal does not necessarily see 
the general popula!on as its main beneficiary, 
the accessibility of good quality repor!ng data 
does indeed provide an important pla'orm for 
ci!zen-driven monitoring ac!vi!es.

Ini"al Results and Features
It paid o$ handsomely. Among other things, 
the data received allowed Transparency Slo-
vakia to find out that in 2010, 43 percent of 
state procurement deals received only a sin-
gle bid with the average number of bids re-
ceived being 2.36 In an interes!ng example, 
Transparency Slovakia found that whilst Slo-
vak car owners can choose from at least ten 
car insurance providers, in 2009-2010 o#cial 
ins!tu!ons most o%en se"led with only one 
o$er.7 This is especially important as a lack of 
compe!!on leads to higher prices and cor-
respondingly ine#cient public expenditures. 
Transparency Slovakia´s research on construc-
!on contracts shows that the presence of an 
addi!onal bidder can decrease the final price 
by five to eight percent.8

The Open Public Procurement portal is an 
unparalleled experiment bringing data in an 
easily accessible form to researchers, policy 
experts and the general public as a whole. 

6  Transparency Interna!onal Slovakia, “O 43% veľkých 
verejných obstarávaní v roku 2010 súťažil len jeden kan-
didát,” TI-S, 1 November, 2011, http://www.transparency.
sk/o-43-velkych-verejnych-obstaravani-v-roku-2010-sutazil-
len-jeden-kandidat/

7  Transparency Interna!onal Slovakia, “Poisťovne o veľké 
PZP zákazky od ministers!ev nesúťažia,” TI-S, 1 November, 
2011, http://www.transparency.sk/poistovne-o-velke-pzp-za-
kazky-od-ministerstiev-nesutazia/

8  Jan Pavel, “Ako ovplyvňuje počet uchádzačov o verejnú záka-
zku cenu verejnej zákazky?” TI-S, 1 November, 2011, http://trans-
parency.sk/wp-content/uploads/2010/01/Ako-ovplyvnuje-po-
cet-uchadzacov-o-verejnu-zakazku-cenu-verejnej-zakazky.pdf

While s!ll not yet perfect, Transparency Slova-
kia expects the portal to become a worthwhile 
research tool both in Slovakia and in the Euro-
pean Union, given the similarity of regulatory 
regimes in the EU.9

The Open Public Procurement portal was 
launched in November 2011, in associa!on with 
the major Slovak daily newspaper SME, whose 
online edi!on of the paper is one of the most 
visited websites in Slovakia. The partnership is 
advantageous for both par!es as it brings valu-
able content to the site at minimal cost and 
provides Transparency Slovakia access to the 
broad SME readership. The Open Public Pro-
curement portal has various unique features. 
The portal brings together a massive amount 
of public procurement data10 da!ng back to 
2005 on roughly 35,000 contracts worth al-
most €23 billion (US $31 billion);11 structures 
data along the main dimensions of purchaser, 

9  E$ec!vely, the portal could serve as more detailed, re-
search-oriented TED (Tenders Electronic Daily). Concentra!ng 
more granular data, research similar to Public procurement in 
Europe: Cost and e$ec!veness (PwC, London Economics and 
Ecorys, 2011) could be carried out.  

10  Applica!on had been programmed to automa!cally 
download (‘scrape’) and processes the data from the o#cial Pro-
curement Bulle!n published by The O#ce For Public Procure-
ment. While costly and prone to website layout changes, data 
scraping was only op!on for the project as the O#ce was not 
willing to provide interfaces to its databases.

11  (Slovak) Public Procurement Act dis!nguishes di$erent 
financial thresholds (defined by the European Commission) de-
pending on subject of procurement. Among other things, these 
thresholds influenced whether the procurer had to submit final 
result to O#cial No!ce Board.  In general, the database contains 
all contracts “below the limit”. For more details, please consult 
Act on Public Procurement (2006), The O#ce For Public Procure-
ment (Slovakia), “Act on Public Procurement, 2006, (Revised 
version, Uno#cial Transla!on),” 1 November 2011, http://www.
uvo.gov.sk/download/2010/english/act_fullversion_2010.pdf

Procurement informa!on such 
as informa!on on tenders 
 or results was and s!ll is  
published only as structured 
text documents

http://tender.sme.sk/en/
http://www.transparency.sk/o-43-velkych-verejnych-obstaravani-v-roku-2010-sutazil-len-jeden-kandidat/
http://www.transparency.sk/o-43-velkych-verejnych-obstaravani-v-roku-2010-sutazil-len-jeden-kandidat/
http://www.transparency.sk/o-43-velkych-verejnych-obstaravani-v-roku-2010-sutazil-len-jeden-kandidat/
http://www.transparency.sk/poistovne-o-velke-pzp-zakazky-od-ministerstiev-nesutazia/
http://www.transparency.sk/poistovne-o-velke-pzp-zakazky-od-ministerstiev-nesutazia/
http://transparency.sk/wp-content/uploads/2010/01/Ako-ovplyvnuje-pocet-uchadzacov-o-verejnu-zakazku-cenu-verejnej-zakazky.pdf
http://transparency.sk/wp-content/uploads/2010/01/Ako-ovplyvnuje-pocet-uchadzacov-o-verejnu-zakazku-cenu-verejnej-zakazky.pdf
http://transparency.sk/wp-content/uploads/2010/01/Ako-ovplyvnuje-pocet-uchadzacov-o-verejnu-zakazku-cenu-verejnej-zakazky.pdf
http://www.uvo.gov.sk/download/2010/english/act_fullversion_2010.pdf
http://www.uvo.gov.sk/download/2010/english/act_fullversion_2010.pdf


86

Transparencia Mexicana´s Series on

vendor, sector (area of procurement12), region, 
procurement procedure, procurement crite-
ria and date;13 provides a breakdown and vi-
sual overview of any combina!on of the above 
men!oned dimensions; displays procurement 
details for each individual procurement deal as 
submi"ed by the purchaser (such as a detailed 
contract purpose, the number of bidders and 
contact informa!on); and exports processable 
data for anyone interested.

Interes!ngly, the portal allows the user to 
discover, for example, who was the top con-
tractor for the Ministry of Jus!ce in 2010, which 
was Microso% Slovakia in IT services, worth 
roughly €480,000 (US $650,000). One could 
then con!nue looking at Microso% Slovakia to 

find out that it had only two contracts that year 
and that both were conducted under gener-
ally uncompe!!ve “nego!ated processes”, and 
would eventually find out in the full “o#cial 
procurement result no!ce” (the original data) 
that there could not have been su#cient com-
pe!!on as Microso% was the only company to 
provide services to copyrights.

Procurement Portal: Impact 
While it is too soon to assess any systemic re-
sults of the portal on the procurement system, 
the impact of the portal is already obvious in 

12  As defined by the Common Procurement Vocabulary 
used EU-wide. For more informa!on on CPV please consult 
http://simap.europa.eu/codes-and-nomenclatures/codes-cpv/
codes-cpv_en.htm

13  With regard to criteria, the Act dis!nguishes several 
main procedures di$ering mainly in their openness and two 
contract-awarding criteria (economically most advantageous of-
fer, lowest price). For more details, please consult Act on Public 
Procurement (2006).

several areas.  The procurement data it pro-
vides are an invaluable asset for watchdog or-
ganiza!ons and interested ci!zens. Using such 
data, one can calculate the compe!!veness of 
the contrac!ng authori!es, vendors and sec-
tors. The available data allows Transparency 
Slovakia to look into vendors that “compete 
alone,” “special-friends” (vendors that do busi-
ness with very few procurers) or those who 
can supply almost anything and have an overly 
broad por'olio as measured by the standard-
ized contract-ma"er categories (CPV).

  While none of the above-men!oned trends 
is a smoking gun for corrup!on, they can serve 
as good indicators of ine#ciencies that may in-
deed be linked with corrup!on. Such findings 
are especially important as they allow procure-
ment prac!!oners to pinpoint problema!c ar-
eas and take appropriate ac!on. As the portal 
is just taking o$, there will be further tweak-
ing and the addi!on of new func!onali!es.  
The portal can also serve as an example for 
policymakers, demonstra!ng how IT projects 
can be drivers and enablers of transparency. 
The key challenge for the portal and Trans-
parency Slovakia is how to make the most of 
the project beyond its research aspect. The 
systemic impact of the portal will depend on 
whether the portal proves useful and worth-
while for procurement regulators, businesses 
and watchdogs.  

Your Own Procurement Portal: 
Requirements and Pi&alls
Crea!ng the Open Public Procurement portal 
took Transparency Slovakia over year and half 
and cost donors - namely the Open Society 
Ins!tute, the US Embassy in Slovakia and Sie-
mens - roughly €30,000 (US $40,500) both in 
programming and internal personnel costs.

Good news for anyone interested in repli-
ca!ng the portal – the bulk of the work does 
not need to be repeated – the project will pub-
lish the project source code on GitHub with full 
technical documenta!on available.  Anyone 
wishing to build their own portal will only need: 
a solid understanding of procurement process-
es; good quality procurement data; in-house IT 

The portal can also serve as an 
example for policymakers,  

demonstra!ng how IT projects 
can be drivers and enablers  

of transparency

http://simap.europa.eu/codes-and-nomenclatures/codes-cpv/codes-cpv_en.htm
http://simap.europa.eu/codes-and-nomenclatures/codes-cpv/codes-cpv_en.htm
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skills, or funds to contract IT programmers; and 
su#cient funds (see above).

The availability of good quality data is cri!-
cal for success in developing a procurement 
portal. A data feasibility study is strongly 
encouraged. It is also important to find out 
whether there is a centralized place for the 
publica!on of procurement documents, espe-
cially results, and in what format the data is 
available. Importantly, poor, text-based data 
will make it not only more expensive to create 
a procurement database, but will also reduce 
the reliability of data.14  When possible, it is 
advisable to persuade o#cials and authori!es 
controlling the data to release and/or provide 
con!nuous access to the data, by showing 
what they can get from the project. Not only 
will those developing the system get a very 
important stakeholder on board and secure 
ins!tu!onal buy-in, but they will also save 
much of the energy and resources required to 
scrape the data.

Crea!ng and maintaining a public procure-
ment portal is a complex opera!on requiring 
significant IT skills, both in so%ware engineer-
ing and IT project management. Whether IT 
services will be provided in-house or contract-
ed outside, it is recommended that the individ-
ual or group developing their own portal:

especially who will be using it; what are the 
cri!cal features for the target groups proj-
ect; what are the measures of success;

-
ect specifica!on and in the vendor contract 
(if provided externally);

-
antee full legal control of the final product 
(with regard to possible issues with copy-
rights, authorship disputes);

14  For example Úrad pre verejné obstarávanie, “No!fica-
!on on tender result - 04152 – VBS,” 20 December 2011, http://
www.e-vestnik.sk/EVestnik/Detail/15292. Further, despite Trans-
parency Slovakia´s best e$orts, they have not t yet matched can-
celled contracts with the results in the database. In other words it 
is a database of results, not actual spending itself. Also, the poor 
original data quality prevents Transparency Slovakia from iden!fy-
ing some companies. Transparency Slovakia suggests that informa-
!on on the quality of the data be shared with users in disclaimers 
and stressed when presented to media or policy makers.

feature and what counts a bug;

lock-in;

to the project
-

all project and for individual sub-ac!vi!es.

As in any other projects, things will not al-
ways go according to plan. However, from the 
experience of a rather small think-tank with-
out major IT exper!se, Transparency Slova-
kia found that IT projects are in general very 
complex; deadlines will most likely not be met; 
projects will run over the projected budgets; 
and both “IT people” and “policy people” will 
get frustrated.

While not necessarily good news, these prob-
lems can be mi!gated by planning for early fail-
ures; generous alloca!on of resources (especially 
!me); excellent project management; and accept-
ing that IT portals are always “a work in progress”. 

Tenta"ve Thoughts  
and Lessons Learned  
(and to be Learned)

While working on the Open Public Procure-
ment portal, Transparency Slovakia has 
learned that some!mes the proof of the 
pudding is indeed in its ea!ng. Es!ma!ng 
the di#culty and price-tag for some IT sub-
ac!vi!es and features is hard to do before-
hand, and there is not much one will be able 
to do about it. Further, the product will never 
be completely finished. In the experience of 
Transparency Slovakia, it helps to think of 
the project as a perpetually improved “public 
beta version.” There will be always things that 
can work be"er, and more func!ons to add, 
but that should not be reason for not publi-
cally releasing the portal once it works rea-
sonably well.   

There are two main lessons one can draw 
from the Open Public Procurement project. 
Firstly, the project shows the importance 
of evidence-based policy projects. Getting 

http://www.e-vestnik.sk/EVestnik/Detail/15292
http://www.e-vestnik.sk/EVestnik/Detail/15292
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actionable data is one of the best ways to 
influence public policy. Secondly, the portal 
is an excellent example of how useful open 
government data can be.  However, the les-
son here is that a great many current open 
data projects lack clear goals and expertise. 
The most successful projects for procure-
ment portals find the right balance between 
IT-activism, quality research and actual influ-
ence on policy making

The key challenge now for TI Slovakia is 
how to make the most of the project beyond 
its research aspect, determining how to build 
a community around the tool, and how it can 
help businesses, policy makers and other 
watchdogs who use it. 
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In Timor-Leste, about 70 percent of the state budget is allocated to construc!on projects as part of 
its state-building program. However, while increased investment is welcomed in Timorese commu-
ni!es, sta!s!cs show that public confidence in government expenditure is diminishing. Drawing on 
fieldwork that was conducted in September and October, 2011, involving over 800 people, this ar-
!cle examines some of the main reasons for a lack of confidence in government expenditure among 
ci!zens. These include: insu#cient quality control of public procurement processes throughout all 
stages of a project’s life-cycle; a lack of coordina!on with local leaders and communi!es, who are 
the intended beneficiaries of state investment; and the poli!ciza!on of state expenditure. These 
factors are combining to exacerbate the significant gap that already exists between ordinary ci!zens 
and the decision-making elites in the capital city of Dili, making it extremely di#cult for people to 
hold their elected o#cials to account. Drawing on these findings, we suggest that diminishing levels 
of public confidence might be addressed by the government of the Democra!c Republic of Timor-
Leste through engaging more e$ec!vely with local leaders and communi!es, and by following best 
prac!ce principles as set out on their website. In addi!on, the capacity of Timorese civil society to 
monitor government expenditure needs a"en!on, in par!cular, their capacity to coordinate from 
the local to the na!onal level in order to monitor expenditure at all stages of a project’s life-cycle.

DEBORAH CUMMINS » ASSOCIATE, Peace and Conflict Studies Ins!tute of Australia 
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Introduc"on

Corrup!on-related issues, popularly 
referred to as ‘KKN’ in Tetun (Ko-
rupsaun, Kolusaun and Nepo!smu, 
or in English “Corrup!on, Collusion 
and Nepo!sm”) are of central im-

portance in Timor-Leste. Public confidence in 
state expenditure and decision-making is ex-
tremely low, as reflected in Transparency Inter-
na!onal’s Corrup!on Percep!on Index which 
in 2011 ranked Timor-Leste as 143 out of 183 
countries.1

An important reason for low levels of pub-
lic confidence is that there is a significant 
“gap” between ordinary ci!zens, par!cularly 
for those in the rural areas, and the decision-
making elites in the capital city of Dili.2 State 
expenditure has increased drama!cally, mainly 
through the use of revenues from Timor-Leste’s 
o$-shore oil and gas reserves, and focuses pre-
dominantly on construc!on projects. However, 
as the United Na!ons Special Rapporteur on 
extreme poverty and human rights recently 
noted in a fact-finding mission to Timor-Leste, 
this has not translated into improved standards 
of living for the majority of the popula!on liv-
ing in the rural areas.3 Both increased state ex-
penditure and minimal benefits for Timorese 
communi!es have been strongly cri!cized by 

1 Transparency Interna!onal, “Corrup!on Percep!ons Index 
2011,” TI,  http://www.transparency.org/cpi2011

2 see for example Grenfell, Damian, 2008, “Governance, Vio-
lence and Crises in Timor-Leste: Estadu Seidauk Mai”. In Mearns, 
D. & Farram, S. (Eds.) Democra!c Governance in Timor-Leste: 
Reconciling the Local and the Na!onal. Darwin, CDU Press.; 
Cummins, Deborah 2010 The Poli!cs of Mutual Recogni!on: Lo-
cal Governance in Timor-Leste, PhD thesis, University of NSW.

3  OHCHR, “Timor-Leste: Have all Timorese benefi"ed from a 
decade of development and interna!onal assistance?” OHCHR,  
November 2011, http://www.ohchr.org/EN/NewsEvents/Pag-
es/DisplayNews.aspx?NewsID=11618&LangID=E

Dili-based NGO La’o Hamutuk as key indica-
tors of the ‘resource curse’ that is a/ic!ng the 
Timorese economy.4 Even more concerning is 
that some state expenditure envisaged for the 
future may be financed through foreign loans.5 
If this increased expenditure does not yield 
sustainable results, and if human capacity and 
development are also not invested in, it will 
only add to the financial burden to be carried 
by future genera!ons.

In response to the rising percep!ons of 
corrup!on, the Republica Democra!ca Timor 
Lorosa’e (RDTL) government has taken various 
measures. Last year, the An!-Corrup!on Com-
mission (Comissão An!-Corrupção, or CAC) 
was established, with Timor-Leste’s first An!-
Corrup!on Commissioner appointed in Feb-
ruary 2010. To date, the CAC has inves!gated 
more than twenty cases, and held a series of 
workshops to raise awareness amongst the 
RDTL government’s o#cial and local authori!es 
of their legal obliga!ons and possible modes of 
recourse if corrupt prac!ces are iden!fied. 

In addi!on, in August 2011 the Ministry of 
Finance launched its ‘Procurement Portal’ and 
‘Transparency Portal’, both tools that provide 
up-to-date informa!on on state expenditure, 
accessible through the Ministry of Finance 
website.6 However, while these web-based 
portals are important steps towards increas-
ing transparency, the immediate benefit for 
most Timorese communi!es in which there 
are low levels of literacy and minimal access 
to the internet is ques!onable. The ability of 
most Timorese to access such informa!on is 
further undermined in the context of under-
resourced civil society at na!onal, district and 
local levels.

The informa!on presented here is based on 
some of the results from workshops conducted 

4 “Orsamentu Jeral Estadu 2012 ha’belit liu tan Malisan 
Rekursu ba Timor-Leste” [“General State Budget 2012 adds to 
the Resource Curse in Timor-Leste”]; Tempo Seminal online, 31 
October 2011.

5 La’o Hamutuk/Movimento Kontra Deve, ‘Groups world-
wide urge debt-free Timor-Leste not to borrow’, La’o Hamutuk, 
press release issued 8 September 2011, http://www.etan.org/
news/2011/08debt.htm

6 Ministry of Finance, Timor-Leste, “Transparency Portal”. 
Available at: http://www.transparency.gov.tl/english.html

http://www.transparency.org/cpi2011
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=11618&LangID=E
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=11618&LangID=E
http://www.etan.org/news/2011/08debt.htm
http://www.etan.org/news/2011/08debt.htm
http://www.transparency.gov.tl/english.html
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by the CAC from September to October 2011 
involving over eight hundred people, in which 
Alexandre Gusmão was an ac!ve par!cipant. 
These workshops were conducted in Dili and in 
the Covalima-Suai and Bobonaro-Maliana dis-
tricts. The results of the workshop were sup-
plemented with in-depth interviews conducted 
by Alexandre Gusmão to probe people’s under-
standing and experience of the procurement 
process in Timor-Leste. Research par!cipants 
include ordinary ci!zens, village chiefs, and 
various local government administrators and 
o#cials. Also included were chiefs of depart-
ments and others further up the ministerial 
line of command, such as na!onal directors, di-
rector-generals and inspector-generals across 
various central government ministries. 

The major themes that were iden!fied in 
workshops and interviews revolved around 
various weaknesses in the regulatory environ-
ment and poli!ciza!on of state expenditure. 
These issues are not reflec!ve of a failure of 
the government or of any par!cular poli!-
cal party. Rather, they are linked to the many 
challenges of state-building in Timor-Leste, 
as a newly-independent, post-conflict soci-
ety. We hope that these findings will open a 
door for more discussion of these issues, in 
order to assist in the state-building process 
for Timor-Leste.

The Regulatory Environment
There are ten separate pieces of legisla!on 
that govern public procurement in Timor-Leste, 
the earliest of which was passed into decree 
law in 2005 and has been subject to amend-
ment more than five !mes.7 Some of the law 
is quite complicated, which has been further 

7  These are: Decree Law 10/2005: Procurement Legal Regime; 
Decree Law 11/2005: Administra!ve Infrac!ons of the Procure-
ment Judicial Regime; Decree Law 12/2005: Public Contracts Legal 
Regime; Decree Law 14/2006: Amendment to the Procurement 
Legal Regime; Decree Law 24/2008: Changing the Procurement 
Legal Regime; Decree Law 01/2010: Changing the Procurement 
Law Regime; Decree Law 02/2010: Special procedures for award-
ing construc!on work up to USD 250,000 to local companies 
located in the sub-districts; Decree Law 03/2010: Procurement 
Monitoring Commission and the Procurement Technical Secre-
tariat; Decree Law 14/2010: Temporary Procurement Measures; 
Decree Law 15/2011: Establishing the Na!onal Procurement 
Commission and Altera!on to Decree Law 10/2005. 

compounded by the influence of interna!onal 
advisers who themselves come from vastly 
di$erent legal backgrounds, at !mes crea!ng 
confusion and a$ec!ng the applica!on and 
enforcement of the law. In addi!on, as various 
pieces of legisla!on have been amended and 
tender regula!ons changed, there has at !mes 
been insu#cient training on legal obliga!ons 
and quality control mechanisms for procure-
ment o#cials. 

Despite the complicated legisla!on and the 
fact that tender mechanisms have been sub-
ject to frequent change, the primary cri!cisms 
raised in the workshops and interviews were 
not directed at the substance of the laws on 
public procurement.8 Instead, as one o#cial ex-
plained, “the law is good, the principles are set 
in place and there is a technical guide that must 
be followed. But the capacity to implement 
these guidelines is not yet up to standard.”9 As 
he went on to explain, however, the capacity 
to implement the law does not simply refer 
to the educa!on and training of government 
o#cials. Rather, one of the major challenges 
comes back to the language policy of the RDTL 
Government. 

Language policy is a highly contested issue 
in Timor-Leste, reflec!ng broader ideological 
debates over na!onal iden!ty. While the Con-
s!tu!on of Timor-Leste places Tetun and Por-
tuguese as the ‘o#cial languages,’ and Indo-

8  TLa’o Hamutuk, “Comments from La’o Hamutuk on the Dra% 
Country Chapter for Timor-Leste: 2011 Survey for Monitoring Im-
plementa!on of the Fragile States Principles,” La’o Hamutuk, 2011, 
http://www.laohamutuk.org/econ/fragile/LHSubFSP6May2011.
pdf p 10.

9  Interview with public procurement o#cial, Dili, September 
2011.

Various weaknesses in the  
regulatory environment  
and poli!ciza!on of state  
expenditure are linked to  
the many challenges of  
state-building in Timor-Leste
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nesian and English as the ‘working languages,’ 
the reality is that most legisla!on is wri"en in 
English and Portuguese and there is an expec-
ta!on that important government business be 
conducted in these same languages. This issue 
is compounded by the fact that, because of 
the influence of interna!onal advisers, many 
guidelines as well are wri"en in English or 
Portuguese, further aliena!ng Timorese sta$, 
who are not fluent in either. This has very clear 
prac!cal implica!ons for the func!oning of 
government and the transparency of procure-
ment processes. As one procurement o#cial 
explained in an interview,

“…many !mes we are scared to make a mis-
take in our work… and some!mes we must do 
the work slowly… This is not because we don’t 
understand how to do our job, but in order to 
work ac!vely and according to the law in Timor-
Leste, there is a problem… The law is wri"en in 
a language that we don’t understand. So this 
makes it di#cult for us to do our work. Some-
!mes we want to do our work quickly, but we 
are not certain if we understand correctly or 
not. So we must wait for our Director to ask for 
confirma!on. But our Director also has a lot of 
work to do...”10

Quality Control Issues
Another area of great concern for ci!zens was 
the lack of engagement with local community 
members and their elected leaders. Many peo-
ple raised this point, arguing that this meant 
the project was o%en poorly implemented. 
For example, one village chief explained that a 

10 Interview with public procurement o#cial, October 2011.

road was recently built in his community, but 
it washed away in the rainy season as project 
managers did not draw on local knowledge of 
water flow in the area.11 As a result of these 
and other problems, many people now feel 
disenchanted with implementa!on of these 
projects. As one community member com-
mented, “...we ordinary people feel very sad. 
We hear there is a lot of money, but the execu-
!on of [the RDTL government] budget is going 
forward arbitrarily. It is not done according to 
any design...”12

Many of these concerns linked back to in-
su#cient quality control mechanisms in cen-
tral public procurement processes. In all of 
the workshops that were conducted in Dili, 
Maliana, and Suai, many par!cipants iden!fied 
quality control issues at all stages of a project’s 
cycle, including the tendering process, where 
there are insu#cient mechanisms to ensure 
planning quality, and also construc!on, where 
there is li"le or no technical oversight to en-
sure that implementa!on is up to standard. 
These are all having serious impacts on local 
communi!es who are the intended beneficia-
ries of these projects.

While guidelines for inspec!on to ensure 
quality control have been established in each 
ministry, many challenges remain, including 
a limited understanding of the procurement 
process, insu#cient recourse or appeals pro-
cesses, a lack of technical capacity to over-
see projects and insu#cient !me for quality 
control. This is further complicated for local 
construc!on projects, which are each rela-
!vely small (but cumula!vely amount to a 
significant investment), and as such the cost 
of proper technical oversight for each proj-
ect can seem prohibi!ve. As one ministerial 
inspector commented, “...the system for con-
trol in Timor-Leste is extremely weak. For the 
implementa!on of almost all projects... the 
a"en!on to quality control is either not there 
or is extremely low. The consequences of this 
pose big risks for the overall quality of some 

11 Public workshop in Maliana, September 2011.

12 Public workshop in Suai, September 2011.
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projects...”13 Many local leaders and commu-
nity members claimed that once a contract for 
a local construc!on project is signed, public 
works o#cials no longer appear to be inter-
ested in ensuring projects were carried out to 
a correct standard, and a number of construc-
!on projects have been poorly implemented 
and/or remain unfinished.14

The lack of quality control has also meant 
that contracts have been granted to a number 
of companies who have not provided the nec-
essary informa!on and paperwork during the 
tendering process. According to a Timorese 
engineer who has been involved in public 
works since Indonesian !mes, there are many 
public projects that lack an appropriate plan, 
design and bill of quan!!es (BoQ).15 For exam-
ple, while some projects may have a design, 
companies have provided no clear rela!on-
ship between the design and the BoQ. As he 
explained, “this is a big failure [on the part of 
government] that occurs when conduc!ng a 
project: there is no plan. People just look to 
the project and money, but they do not have 
a good plan on how to allocate the money or 
how to execute the budget properly…”16 For 
other projects, there may be a plan, but it does 
not reflect the reality on the ground. In these 
cases, “people make a plan, but people do not 
visit the fieldsite. They do not go to study the 
viability, or to jus!fy the fundamental reasons 
for the project and the benefits that it will 
bring.”17 Finally, during implementa!on stage, 
he observed that “...once the contract has 
been signed, there is no technical oversight of 
the project... they just go and look once there 
is a request for payment...”18

These are all serious issues, par!cularly 
as the Timor-Leste state has begun to use its 

13 Discussion with an Inspector, Dili, October 2011.

14 Workshop in Maliana held 20 September 2011. Workshop 
in Suai held 23 September 2011.

15 A Bill of Quan!!es (BoQ) is an itemized list of materials, 
parts, and labor, with their costs, required to construct, maintain 
or repair a specific structure. 

16 Interview with engineer, Dili, October 2011.

17 Interview with engineer, Dili, October 2011.

18 Interview with engineer, Dili, October 2011.

oil and gas revenues to invest heavily in in-
frastructural development and proposes sig-
nificant future expenditure on physical infra-
structure.19 The increased expenditure means 
that exis!ng procurement processes will be 
put under even greater stress, and limited re-
sources may be lost.

Poli"ciza"on of State  
Expenditure
Another important set of concerns frequently 
raised throughout workshops and interviews 
concerned the poli!ciza!on of state expen-
diture, with two main paths iden!fied. The 
first is the preferen!al gran!ng of contracts 
to veterans of the fight for independence, or 
to those aligned with powerful members of a 
poli!cal party.20 The second is the use of state 
funds to fulfill informal promises made during 
a campaign once elected to o#ce (thus repay-
ing poli!cal “debt” through the gran!ng of 
projects). 

Preferen!al awarding of contracts to ex-
resistance fighters has been a key area of con-
cern in Timor-Leste, and is part of a broader 
debate over how to recognize veterans for 
their sacrifices during the 24-year fight for 
independence from 1975 to 1999. Over the 
past year, there have been two sets of con-
tracts that have been awarded with the clear 
aim of benefi!ng ex-resistance fighters. The 
first was a series of rice importa!on contracts 
from Vietnam, with 30 veteran-led companies 
named as beneficiaries to the scheme. This 
program was complicated during the imple-
menta!on stage, in which contracts were 
awarded to a mixture of veteran-led and oth-
er companies. For these other companies, the 
Timorese newspaper Tempo Seminal claimed, 
contracts were awarded on the basis of family 

19 RDTL, “Timor-Leste Strategic Development Plan2011-2030, 
approved July 2011,” RDTL, http://timor-leste.gov.tl/wp-content/
uploads/2011/07/Timor-Leste-Strategic-Plan-2011-20303.pdf

20 Interna!onal Crisis Group, “Timor-Leste’s Veterans: An 
Unfinished Struggle?”Update Briefing Asia Pacific No 129, 18 
Noviembre 2011, http://www.crisisgroup.org/~/media/Files/
asia/south-east-asia/timor-leste/B129%20Timor-Lestes%20
Veterans%20-%20an%20Unfinished%20Struggle.pdf

http://timor-leste.gov.tl/wp-content/uploads/2011/07/Timor-Leste-Strategic-Plan-2011-20303.pdf
http://timor-leste.gov.tl/wp-content/uploads/2011/07/Timor-Leste-Strategic-Plan-2011-20303.pdf
http://www.crisisgroup.org/~/media/Files/asia/south-east-asia/timor-leste/B129%20Timor-Lestes%20Veterans%20-%20an%20Unfinished%20Struggle.pdf
http://www.crisisgroup.org/~/media/Files/asia/south-east-asia/timor-leste/B129%20Timor-Lestes%20Veterans%20-%20an%20Unfinished%20Struggle.pdf
http://www.crisisgroup.org/~/media/Files/asia/south-east-asia/timor-leste/B129%20Timor-Lestes%20Veterans%20-%20an%20Unfinished%20Struggle.pdf
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and poli!cal a#lia!on.21 The profits for these 
contracts were rela!vely substan!al. As re-
counted in a recent Interna!onal Crisis Group 
report, the profits for these contracts were 
around “$15,000 to $20,000, split between 
four or five principals, with almost no work 
involved.”22

The second set of contracts involved the 
construc!on of a na!on-wide electricity dis-
tribu!on network, in which contracts were 
awarded to former resistance fighters (o%en 
aligned with Indonesian businesses), which has 
raised various concerns among Timorese peo-
ple.23 A par!cularly concerning feature of this 
program has been not only the capture of state 
contracts by ex-resistance fighters, but also 
mixed levels of quality control in the construc-
!on of the grid. During field research conduct-
ed by the authors to the districts of Viqueque 
and Baucau, many community members ex-
pressed concern at the haphazard installa!on 
of electricity poles, where they were some-
!mes installed without concrete founda!ons, 
or in dry river beds, rendering them unlikely to 
survive mul!ple rainy seasons.24

Community concerns on the poli!ciza-
!on of state expenditure were not confined 
to infrastructural projects, but also extend-
ed to other projects such as the distribu!on 
of agricultural equipment and solar panels. 

21 Tempo Seminal, “Boek iha foos laran” [“Shrimps in the 
Rice”]; Tempo Seminal online, 17 February 2011, http://tempo-
semanaltimor.blogspot.mx/2011/02/boek-iha-foos-laran.html

22 Ibid at 20.

23 Ibid at 20.

24 Research trip conducted early July, 2011.

Many community members complained that 
this equipment was distributed in their com-
muni!es through local members of the same 
poli!cal party, and in a manner that was not 
transparent. There were many instances 
raised during workshops in Dili, Covalima-Suai 
and Bobonaro-Maliana to back up this point. 
Added to this, a number of businessmen ex-
plained how they needed to align themselves 
with important poli!cal figures in order to win 
contracts. As one businessman explained, “…
for businessmen, it is di#cult for us to win 
tenders for projects, if we don’t go together 
with other people who have strong influence 
in the poli!cal party, or people who are re-
lated to those in the poli!cal party... It is true 
that if we do not have a rela!on with the po-
li!cal party, it is almost impossible to win a 
project.”25 As he went on to explain, this has a 
major impact on his ability to work transpar-
ently and professionally. While he may prefer 
to go through the formal tendering process, 
he is unlikely to win contracts this way: “…we 
want to work on projects professionally, but 
some!mes we do not receive projects. So 
we must work according to the situa!on, not 
according to our desires or our professional-
ism. We are required to involve these other 
people which in turn a$ects the quality of the 
project.”26

The Role of Civil Society
In the context of these mul!-layered issues 
rela!ng to public procurement, there is po-
ten!ally a strong role for civil society to play. 
Historically, the Catholic Church has played an 
important role in advoca!ng for social jus!ce 
in Timor-Leste, and was central to the Timorese 
fight for independence against Indonesian oc-
cupa!on. Now, through its Komisaun Jus!sia 
no Paz (Commission for Jus!ce and Peace), the 
Church has con!nued its work and is vocal in 
advoca!ng for jus!ce and good governance in 
independent Timor-Leste.

25 Interview with businessman, Dili, October 2011.

26 Interview with businessman, Dili, October 2011.
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Secular civil society also has a strong role 
to play, par!cularly in lobbying and holding 
the RDTL government accountable for deci-
sion-making, as well as in keeping Timorese 
ci!zens informed of the government’s respon-
sibili!es and developments in state expendi-
ture. However, there are a number of con-
straints that NGOs face in engaging e$ec!vely 
on these issues. Na!onal NGOs La’o Hamutuk, 
LABEH and Luta Hamutuk are the three main 
NGOs involved in monitoring government 
expenditure and corrup!on.27 However, for 
many other na!onal NGOs there is a lack of 
human resources and many compe!ng de-
mands on their !me. In addi!on, for nearly all 
NGOs, there is a lack of coordina!on between 
civil society at the local, district and na!onal 
levels, which is a necessary step for monitor-
ing government decision-making at all stages 
of the public procurement process. Recently, 
the Rede ba Korupsaun (Corrup!on Network) 
was formed, which is a posi!ve sign that 
NGOs are looking to coordinate their ac!vi!es 
and share knowledge. However, this network 
is s!ll in its infancy and it is yet to be seen how 
e$ec!ve it will be.

Conclusion
The question of corruption was a major con-
cern for research participants, often referred 
to as a “disease” that has started to attack 
the society of Timor-Leste. Of the various 
issues that were raised by workshop and 
interview participants, quality control and 
the politicization of state expenditure were 
very common, which are key areas of work 
for the CAC. There are a number of allega-
tions of corruption that are currently being 
investigated by the CAC, some which have 
been concluded and sent to the Prosecutor-
General for prosecution in the courts. How-
ever, the implementation of the law is still 
quite weak, and many research participants 
had little faith that corruption cases would 
be decided in a timely manner. 

27 USAID, “Corrup!on Assessment: Timor-Leste,” USAID, 15 Sep-
tember 2009, http://pdf.usaid.gov/pdf_docs/PNADQ697.pdf

The second set of issues revolved around 
quality control. While community members 
emphasized that they welcomed increased 
investment in their communi!es, it is impor-
tant that these investments follow best prac-
!ce principles, for example, those laid out in 
the Government Procurement Best Prac!ce 
Guides 1-7, published on the RDTL government 
Ministry for Finance website.28 As the Timor-
Leste Government is increasingly inves!ng in 
construc!on works across the country, cur-
rent weaknesses in public procurement sys-
tems are becoming increasingly apparent, and 
causing very real resentment among the gen-
eral popula!on. This is further exacerbated 
by the gap that currently exists between ordi-
nary ci!zens and decision-making elites in the 
RDTL government, which shuts most people 
out of the everyday governance and state-
building process. With this in mind, it is also 
important to consider ways in which ordinary 
ci!zens can be more empowered, and elected 
local leaders ac!vely consulted and engaged, 
with regard to the execu!on of specific proj-
ects in their par!cular community. Finally, it 
is important that the capacity of civil society 
be strengthened, and coordina!on between 
NGOs from the local to the na!onal level nur-
tured, in order to e$ec!vely monitor govern-
ment decision-making and the implementa-
!on of projects at all stages of the project’s 
life cycle.
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A B S T R A C T

The design of adequate procedures for public bids and procurement promotes greater compe!-
!on amongst suppliers of goods and services as well as considerable savings for local and na!onal 
governments, allowing for the supply of higher quality goods and services, and greater infrastruc-
ture development, thus improving social welfare. This ar!cle delves into the rela!onship between 
collusion and corrup!on and the challenges implied for the design of mechanisms that ensure the 
integrity of public procurement procedures. The selec!on of various parameters a$ects incen!ves 
to compete or collude, as well as opportuni!es for corrup!on. Factors such as bid frequency and 
amount, joint alloca!on rules, sequen!al or simultaneous biddings of di$erent demands or proj-
ects, and alloca!on criteria, may all foster or inhibit compe!!on in procurement, and increase or 
reduce poten!al legal costs and renego!a!ons. Transparency can prevent corrup!on while the dis-
closure of sensi!ve informa!on can encourage collusion; therefore, a systemic approach is required 
to prevent e$ec!vely both problems. Various e$orts and sanc!ons to prevent collusion in public 
procurement in Mexico are reviewed.

RODRIGO MORALES ELCORO » COMMISSIONER, Federal Compe!!on Commission, Mexico
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Introduc"on

Public procurement procedures must 
ensure the best possible condi!ons 
for the supply of goods and services, 
in terms of price, quality and service 
to benefit taxpayers and the public in 

general. Any act of corrup!on by government 
o#cials and any collusive agreement among 
bidders impose an overcharge and eliminate 
the benefits of compe!!ve public procurement. 
High quality infrastructure and public services 
are cri!cal for the public’s welfare, which de-
pends heavily on the transparency and integrity 
of public procurement processes. The imposi-
!on of policy objec!ves as opposed to those of 
public procurement - such as the endorsement 
of local or na!onal suppliers or the promo!on 
of certain companies - must always be subject 
to strict scru!ny, to thus prevent the abuse of 
interest groups. In prac!ce, abuse by the lobby-
ing of legisla!ve processes may provide inter-
ested groups with exclusive advantages similar 
to those derived from conspiracy and corrup-
!on, hence damaging public interest.

Collusion and corrup!on entail severe con-
sequences on compe!!on, market e#ciency 
and na!onal and local government budgets, 
and seriously a$ect both taxpayer and con-
sumer welfare. Furthermore, the cost of the 
abuse of public procurement procedures is not 
reduced to its economic impact but also af-
fects democra!c governance, as a widespread 
percep!on of impunity and systemic corrup-
!on in public procurement can weaken the 
rule of law. Pervasive corrup!on and impunity 
encourage further illegal behavior, while the 
economic impact of such conspiracy rises ex-

ponen!ally, thus promo!ng an economy based 
not on compe!!on and innova!on, but on the 
development of a network of clientelism to ob-
tain favors and privileges.1 Likewise, gran!ng 
advantages in public procurement regula!on 
to pressure groups can weaken the trust of ci!-
zens in public ins!tu!ons and significantly ob-
struct compe!!on in procurement processes.

It is di#cult to overstate the importance of 
public purchases of goods and services. In Mex-
ico, public sector ac!vity accounts for about 18 
percent of GDP - with the Federal Government 
comprising 2.9 percent of GDP, public compa-
nies 8.7 percent and the health sector 1.3 per-
cent of GDP. The principal purchasers, among 
federal en!!es, are Mexican Petroleum (Pemex, 
acronym in Spanish), which represents almost 
half of all federal purchases; the Federal Elec-
tricity Commission (CFE, acronym in Spanish) at 
11.3 percent; both the Mexican Social Security 
Ins!tute (IMSS, acronym in Spanish) and the So-
cial Security Ins!tute for State Workers (ISSSTE, 
acronym in Spanish) account for ten percent; 
and the Ministry of Communica!ons and Trans-
port accounts for five percent. The importance 
of local government procurement ac!vi!es has 
increased significantly during the past decade, 
with the size of state and municipal government 
ac!vity amoun!ng to 5.5 percent of GDP.

Public bids and procurement processes in 
Mexico are subject to Ar!cle 134 of the Cons!tu-
!on and to the Procurement, Lease and Service 
Law, among other regula!ons.2 In general, pro-
curement regula!on includes, among its main 
procedures and characteris!cs, lowest price 
sealed envelope bids and public bid opening;3 
mul!ple suppliers and joint bids; the inclusion of 

1 It has been argued that corrup!on and collusion are favored 
by scale economies –once companies acknowledge the e$ect of 
these conducts and carry them out in a par!cular market, the 
costs to replicate them in other markets decrease drama!cally. 
See Frédéric Boehm, and Juanita Olaya, 2006, “Corrup!on in 
Public Contrac!ng Auc!ons: The Role of Transparency in Bidding 
Processes”.

2 Ar!cle 9 of the Federal Law of Economic Compe!!on (FLEC) 
regulates and sanc!ons so called absolute monopolis!c prac-
!ces.   

3 The reform of the Procurement Act in May 2009 introduced 
the possibility, in some instances, of mul!-stage auc!ons com-
bining the price sealed auc!on and a reverse auc!on, allowing 
bidders in public auc!ons to o$er addi!onal discounts a%er 
their ini!al bids are opened.  
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reference prices; exclusive bids for na!onal sup-
pliers; and reverse auc!ons in trade agreements.4

Collusion and Corrup"on
Corrup!on and collusion in public purchases, 
though di$erent in nature, are entwined. Hence, 
an integral approach to e$ec!vely prevent 
them is needed. In general, collusion consists 
of horizontal agreements among compe!tors 
with the purpose of fixing prices, segmen!ng 
markets or agreeing in bid o$erings. Mexican 
law considers all kinds of collusion among com-
pe!tors as absolute monopolis!c prac!ces, or 
per se o$enses. This implies that a lack of dam-
age does not cons!tute a legi!mate defense 
and the enforcing authority is not required to 
prove damage to apply a sanc!on, as the po-
ten!al e$ect of these conducts cannot be any 
other but to increase prices or restrict supply, 
to the detriment of compe!!on and consum-
ers. Agreements among bidders to limit compe-
!!on - whether by fixing bid amounts, rota!ng 
winning posi!ons, or agreeing on market share 
alloca!on - may be sanc!oned with fines that 
amount to up to ten percent of the company’s 
annual income and even criminal penal!es for 
the individuals responsible.5 Public procure-
ment, characterized by more strict and predict-
able procedures than those adopted by private 
en!!es, is par!cularly vulnerable to collusion.

Corrup!on has been defined tradi!onally as 
the abuse of public power to obtain a private 
benefit6 and arises from a principal-agent prob-
lem in the sense that the government en!ty 
(principal) must depend on a group of o#cials 
(agent) to comply with its mandate and pur-

4   For example, Chapter Ten of the North American Free Trade 
Agreement (NAFTA) requires Mexico to accord non-discrimina-
tory, “na!onal” treatment to American and Canadian suppliers 
in public sector procurement. However, the par!es reserve the 
right to favor domes!c suppliers for programs designed, for 
example, to benefit small and minority business. Similar provi-
sions are part of trade agreements signed by Mexico with other 
countries like Chile, Colombia, Japan the European Union and 
its member states, among others. It should be men!oned that 
state and municipal governments are not subject to these trade 
agreements obliga!ons. 

5   Amendments to the FLEC published in May 10, 2011.

6   Tanzi (1998) provides and interes!ng synthesis on how cor-
rup!on is addressed in other parts of the world.

poses, whereas the agent has objec!ves that 
di$er from the principal. This defini!on should 
not give the impression that corrup!on only 
occurs in public sector en!!es. Private en!!es, 
especially complex organiza!ons, may be and 
frequently are vic!ms of corrup!on of their 
own execu!ves, who take advantage of the re-
sponsibili!es granted to them. 

Unlike collusion, corrup!on in public pro-
curement involves a ver!cal rela!onship be-
tween a public o#cial responsible for the 
design, execu!on or follow up to a bidding 
procedure, and one or several bidders. Corrup-
!on and collusion share the same e$ects – to 
lessen market compe!!on, increase prices, 
inhibit the quality of the services, and damage 
taxpayer welfare – by increasing the public ex-
penditure needed to acquire the same amount 
of goods and services.

A third form of ac!on against the integrity 
of public procurement that is not necessarily 
illegal but in general not transparent, is the 
lobbying before legisla!ve and execu!ve bod-
ies, to limit the compe!!on and oversight of 
public procurement. These e$orts to weaken 
compe!!on, generally jus!fied by rhetoric 
on legi!mate public policy purposes such as 
na!onal industry promo!on, must always be 
subject to public scru!ny. In its extreme form, 
the poli!cal manipula!on of federal or state 
legislatures to alter the rules of bidding pro-
cedures can indeed be considered a form of 
poli!cal corrup!on.

The risks of collusion and corrup!on in pub-
lic purchases are systemic and tend to reinforce 
each other. In consequence, the design, man-
agement and control of public procurement 

Pervasive corrup!on and  
impunity encourage further  
illegal behavior, while the  
economic impact of such  
conspiracy rises exponen!ally
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processes must also incorporate systemic 
measures for transparency and compe!!on.7

The design stage is cri"cal. Corrup!on and 
collusion can be facilitated in a number of ways. 
This includes the exclusion of poten!al bidders 
either through tailor-made restric!ons to favor 
a bidder, limita!ons that unnecessarily reduce 
the number of poten!al bidders, burdensome 
administra!ve requirements that can only 
be fulfilled by those with access to privileged 
informa!on,8 or through general restric!ons, 
for example, against foreign companies or out-
of-state companies. The bid design and the 
acquisi!on process must encourage wide par-
!cipa!on of qualified bidders. It is important to 
be informed during the pre-tender phase about 
market characteris!cs, the dynamics of its com-
pe!!on and whether there are unique factors 
that facilitate collusion among compe!tors.9 If 
possible, it is desirable to consolidate purchases 
with other government bodies in order to pre-
vent any incen!ves for a collusive agreement.10

7   Boehm and Olaya (2006) work, quoted above, emphasize 
the importance of a systemic approach. 

8   For example, the adop!on of very short !mes for response 
to certain administra!ve requirements may unduly benefit in-
cumbents with previous knowledge of the proceedings as op-
posed to poten!al entrants, above all foreign suppliers. 

9   Experience suggests that among the condi!ons that ease 
collusion are high market concentra!on, price as well as other 
contractual terms, product homogeneity, symmetry among the 
compe!tors in terms of size, costs and technology, frequent in-
terac!on and the existence of communica!on channels among 
bidders, as well as frequent low volume orders, and barriers to 
entry for new bidders. See Ivaldi et al, 2003 “The Economics of 
Tacit Collusion” and OECD, 2008, “Figh!ng Cartels in Public Pro-
curement”.

10   Bulky and infrequent bids raise the benefit of breaking a 
collusive agreement (to obtain a larger purchase order) and 
reduce the no-compliance costs (retalia!on from other cartel 
members in the next bid will be less likely).

The execu"on stage requires clear criteria 
to select a winner as well as safeguards to dis-
qualify companies that collude. A high level 
of discre!on for public o#cials in selec!ng bid 
winners, for example through complex alloca-
!on criteria, aggravates the risk of corrup!on 
and discourages future par!cipa!on of poten-
!al compe!tors.11

Following the alloca"on stage, transpar-
ent, robust and e%ec"ve means to challenge 
the decision and to avoid groundless renego-
"a"ons must be provided. A poten!al factor 
for facilita!ng corrup!on and inhibi!ng com-
pe!!on comes from the expecta!on of some 
bidders to reach renego!a!ons that reduce the 
winner’s obliga!ons and compliance cost.12

In an October 2010 publica!on of the Or-
ganisa!on for Economic Co-opera!on and 
Development (OECD) key factors to consider 
when working, to preserve the integrity of pub-
lic procurement were highlighted:13

Although collusion and corrup!on are 
dis!nct problems, they both cons!tute 
threats to transparent and e#cient pub-
lic procurement, and are frequently en-
twined, with mutually reinforcing e$ects;
Because of its dis!nc!ve characteris!cs 
–like massive amounts of purchases, regu-
latory restric!ons that make procedures 
predictable and the type of sectors where 
it is focused -public procurement is always 
vulnerable to corrup!on and collusion, 
more so than private procurement;
E$ec!vely tackling the risks of corrup!on 
and collusion does not cons!tute mutually 
exclusive goals. In some instances there 
will be conflic!ng results. Measures such 

11   The OECD, for instance, has stated, “All selec!on criteria 
a$ect the intensity and e$ec!veness of compe!!on in the ten-
der process. The decision on what selec!on criteria to use is not 
only important for the current project, but also in maintaining a 
pool of poten!al credible bidders with a con!nuing interest in 
bidding on future projects. It is therefore important to ensure 
that qualita!ve selec!on and awarding criteria are chosen in 
such a way that credible bidders, including small and medium 
enterprises, are not deterred unnecessarily,” OECD, Guidelines 
for Figh!ng Bid Rigging in Public Procurement, 2009.

12    Guasch (2004) includes a detailed discussion of the vices 
that lead to a renego!a!on of condi!ons and its risks as well 
as its e$ects.

13    OECD,  “Collusion and Corrup!on in Public Procurement.” 
OECD Policy Roundtables, 2010. 

Lobbying before legisla!ve  
and execu!ve bodies, to limit 

the compe!!on and oversight 
of public procurement,  

must always be subject  
to public scru!ny
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as small tenders and transparency may 
aggravate collusion; small and frequent 
tenders may facilitate collusive bid rota-
!on; and transparency on prices and other 
commercial condi!ons may also facilitate 
collusion. Therefore, e$ec!ve measures 
to prevent both problems must be includ-
ed in the design and execu!on of the ten-
der – the role and e$ects of transparency, 
in par!cular, must be addressed; 
Swi% and e$ec!ve coopera!on among 
agencies charged with enforcing compe!-
!on and an!-corrup!on legisla!on is cru-
cial to ensure public procurement integrity;  
In addi!on to the enforcement of compe-
!!on law and procurement regula!ons, 
specific measures are required to ensure 
integrity in such processes, such as opening 
the market to interna!onal bidders, rede-
signing processes to maximize transparen-
cy without facilita!ng collusion through the 
disclosure of sensi!ve commercial informa-
!on, the use of electronic bids, training of 
procurement o#cials in best prac!ces, ex-
post data evalua!on, and e$ec!ve proce-
dures for appeals and audi!ng;
E$ec!ve preven!on of corrup!on and 
collusion requires a genuine likelihood of 
detec!on and severe sanc!ons, so that 
expected punishment surpasses possible 
gains derived from any such prac!ces;
It is essen!al that key safeguards are imple-
mented, such as the adop!on of best prac-
!ces in the design and management of bids 
and procurement processes, intense advo-
cacy by both the compe!!on and audi!ng 
authori!es to promote sound procure-
ment, increased awareness amongst public 
o#cials of their obliga!ons for compe!!on 
and transparency, and permanent and ef-
fec!ve monitoring measures.

A recent study carried out by the Mexican 
Ins!tute for Compe!!veness (IMCO, acronym 
in Spanish), o$ers an index of the quality of 
federal and state procurement regula!on in 
Mexico based on more than 40 indicators relat-
ed to barriers to entry in the pre-tender phase, 
the transparency of selec!on processes, and 
the existence of sound audi!ng and means 

available to challenge decisions a%er bidding 
processes. The study acknowledges improve-
ments in Mexican procurement regula!ons 
at the federal level, but also addresses some 
obstacles for compe!!on, in par!cular re-
stric!ons for foreign suppliers and the lack of 
mechanisms to inhibit collusion in bidding pro-
cesses. This includes, for example, the lack of a 
requirement for par!cipants to announce be-
forehand the inten!on to subcontract services 
to another company.14

With regard to state legisla!on, the IMCO’s 
study highlights the wide varia!on of local pro-
curement standards and the need to improve, 
to varying degrees, legisla!on in all states.15 
The main problems underlined in the study 
that occur prior to the bidding stage relate to 
factors that limit the scope of poten!al bid-
ders. For example, bids open to interna!onal 
suppliers are not the general rule,16 na!onal 
instead of interna!onal standards are o%en 
imposed,17 the op!on to limit biddings to local 
suppliers is available, and the obliga!on to con-
sult a par!cular trade associa!on about qualifi-
ca!ons for poten!al bidders or other issues - a 
consulta!on that almost always tends to favor 
incumbents – is also common. In the bidding 
stage, the main problems relate to the lack 
of an accurate defini!on in many state laws 
of excep!ons to bidding methods, the lack of 
procedures to ensure compe!!on in restricted 
invita!on tenders, the failure to adopt random 
selec!on procedures in the case of a !e, and 
the se&ng of minimum prices and preferences 

14    Ins!tuto Mexicano para la Compe!!vidad,  “Competencia 
en las Compras Públicas: Evaluación de la Calidad de la Norma-
!vidad Estatal en México”, 2011.

15    In a scale from 0 to 100, the federal law obtains 70 points 
according to IMCO´s index while local laws and regula!ons aver-
age 46 points and range from a low of 23 to a maximum of 61 
points among the di$erent states.    

16   As men!oned before, local governments are not subjected 
to trade agreement obliga!ons to accord non-discriminatory, 
“na!onal” treatment in public sector procurement to suppli-
ers of goods and services from those countries which had have 
signed free trade agreements with Mexico. 

17    Se&ng na!onal or local standards, as opposed to inter-
na!onally accepted standards, imposes an addi!onal barrier to 
entry to foreign suppliers. 
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for local suppliers.18 In the stage following the 
bidding process, the study emphasizes the lack 
of mechanisms for appeals in some state laws, 
as well as an absence of e$ec!ve audi!ng pro-
cedures, and limita!ons to social witness par-
!cipa!on.19

Transparency, Corrup"on
and Collusion
A cri!cal step towards preven!ng wrongdo-
ings in public procurement is to take advan-
tage of the poten!al of transparency to inhibit 
corrup!on, while importantly ensuring at the 
same !me that the disclosure of informa!on 
is not used to promote and sustain collusion. 
Transparency acts as an e$ec!ve deterrent to 
corrup!on as it limits discre!on for public of-
ficials in procurement decisions, and subjects 
the process to greater accountability. Further, 
transparency reduces asymmetries in informa-
!on, allowing all bidders to become witnesses 
of possible irregulari!es and, if proper challenge 
mechanisms are in place, they will have the pos-
sibility and the incen!ves to report them.

In spite of the above-men!oned e$ects of 
transparency on inhibi!ng corrup!on, it must be 
also recognized that transparency may ease collu-
sive arrangements. The feasibility of any collusive 
agreement depends on the possibility to monitor 
compliance to its terms and condi!ons. If com-
pliance cannot be monitored, bidders will have 
greater incen!ves to break the agreement. There-
fore, the design of e$ec!ve public procurement 
processes requires that safeguards for transpar-
ency be defined so that opportuni!es for corrup-
!on are reduced without fostering collusion.

18   In case of a !e, preference is given for local producers with-
in a certain range defined in the state law. For example, if a local 
producer o$ers a price up to five percent higher than the lower 
bid, 15 states will award the contract to the local producer –in 
five states this range goes as far as 10 percent.   

19   The social witness is a representa!ve of the civil society of 
recognized professional and ethical pres!ge who par!cipates in 
the bidding as an external observer, works with the organiza!on 
par!cipa!ng in the procurement to devise the terms of tender 
and makes recommenda!ons to promote transparency and ef-
ficiency. Once the procedure is completed, the social witness 
releases public tes!mony to describe the process and to o$er 
recommenda!ons for future improvement. See World Bank 
(2007), p. 105-106. 

The Preven"on and Sanc"on 
of Collusion in Public  
Procurement in Mexico
The Federal Law of Economic Compe!!on 
(FLEC, acronym in Spanish) considers collu-
sive agreements amongst compe!tors in bids 
as absolute or per se monopolis!c prac!ces. 
That is, the conduct itself is penalized even 
without full proof of the specific damage re-
sul!ng from it. Over the past decade, the Fed-
eral Compe!!on Commission (CFC, acronym 
in Spanish) has inves!gated and sanc!oned 
several public procurement collusion cases, 
par!cularly in the supply of medicines and 
medical equipment and materials to the pub-
lic health sector. It is important to recognize 
the characteris!cs of public tenders that may 
facilitate collusive behavior. For example, it is 
common to find that biddings reserved only 
for na!onal companies with mul!ple suppli-
ers’ clauses make public procurement more 
vulnerable to an!compe!!ve agreements.

In 2010, the Commission sanc!oned six 
pharmaceu!cal companies for bid-rigging on 
IMSS auc!ons of insulin and di$erent types of 
serum.20 The Commission inves!gated bid o$er-
ings in tenders organized by IMSS over the pe-
riod from 2002 to 2006 and a pa"ern of rota!ng 
winning and losing bids was found, while the use 
of mul!ple award contracts, to its full extent, 
was also discovered.21 The pa"ern of rota!on 
and mul!ple award contracts could only be 
explained by conspiracy amongst compe!tors. 
The companies knew which price bid would 
win and which one would lose, and followed a 
rota!ng pa"ern that proved the existence of an 

20   The Ins!tuto Mexicano del Seguro Social (IMSS) is the main 
provider of social security services in Mexico and the largest 
purchaser of medicines; The public version of the ruling (IO-
003-2006), including bid o$erings that show a rota!on pa"ern, 
may be found in the Federal Compe!!on Commission website: 
http://resoluciones.cfc.gob.mx/Docs/resolucion_final_medi-
cament.PDF

21   In case of a !e, a mul!ple award clause specifies that the 
contract may be awarded to the bidders that o$ered similar 
terms. This mechanism was abused by the par!cipants in the 
collusive agreement. 

http://resoluciones.cfc.gob.mx/Docs/resolucion_final_medicament.PDF
http://resoluciones.cfc.gob.mx/Docs/resolucion_final_medicament.PDF
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agreement.22 It was verified from phone records 
that the pharmaceu!cal companies involved 
kept in touch during the inves!gated period 
and they also maintained contact through their 
interac!on in a na!onal pharmaceu!cal trade 
chamber.23 As a result, the colluding companies 
secured unusually high contract prices, dispro-
por!onate revenues and even, at some points, 
held similar market shares.24

Even though flaws in the design of bidding 
processes do not excuse the par!cipants for 
collusion, it is important to recognize three 
procedural aspects in the design of the above-
men!oned pharmaceu!cal example. First, the 
fragmenta!on of the IMSS’s purchases over the 
inves!gated period, the frequent regional and 
small bids, and the consistency the bids it of-
fered, all combined in the favor of bid-rota!on. 
This further decreased incen!ves for winning 
tenders due to future costs of breaking an 
agreement. Moreover, the awarding of mul!ple 
contracts facilitated collusion due to the num-
ber of bids that could be shared by companies. 
Second, the IMSS procedure did not take into 
considera!on the par!cipants’ frequent inter-
ac!on as a result of market overlap and their 
close contact through membership to the same 
trade associa!on and other means, which cre-
ated a favorable environment for collusion. 
Finally, several restric!ons to the par!cipa!on 
of foreign bidders provided the necessary pro-
tec!on to shield the illegal agreement. This lat-

22   For instance, out of a sample of 126 bidding processes of 
insulin from 2003 to 2005, it was found that in 106 cases, the 
winning o$er was a price fixed between MXN$154.90 (US$12) 
and $155.00 per unit (in 99 cases the o$ered price was $154.90) 
and in 89 cases the losing o$er was fixed between $157.50 and 
$160.00 per unit (in 60 cases the price o$ered was $158.00). 
The companies clearly knew the $154.90 o$er would always win 
and the o$er fixed at 158 pesos would always lose. Even aware 
of this informa!on beforehand, companies rotated the o$ers. In 
the appendix on pages 575 and 578 of the men!oned ruling, a 
detailed report of the o$ers in the insulin bidding processes can 
be found and the rota!on pa"ern may be analyzed. 

23   The companies sanc!oned for the insulin collusion were 
Eli Lilly y Compañía de México, S.A. de C.V.; Laboratorios Cryo-
pharma, S.A. de C.V.; Probiomed, S.A. de C.V., and Laboratorios 
Pisa, S.A. de C.V. At the same !me Laboratorios Pisa, S.A. de C.V., 
Fresenius Kabi México, S.A. de C.V. and Baxter, S.A. de C.V. were 
sanc!oned for agreeing on prices o$ered in several types of se-
rum. The case is currently under judicial review.

24   For example, in the case of serum, the bidding rota!on led 
to a market share of 32% for Baxter, 31% for Fresenius and 30% 
for Pisa over the period from 2003 to 2006.

ter point is a major factor for the viability and 
success of the cartel and the significant dam-
age caused for the public supply, and illustrates 
the importance of avoiding restric!ons to the 
number of bidders that may par!cipate in the 
market. Once foreign bids were allowed, the 
o$ered prices in insulin bids decreased from 
$154.90 pesos (US $12) to around $60 pesos 
(US $5) per unit.

While it is important to ensure propor-
!onate and deterrent sanc!ons for collusive 
agreements in public procurement, it is also 
important to develop mechanisms for all stag-
es in the procurement cycle to prevent such 
behavior, from the design and execu!on of a 
bid, through to its award and implementa!on. 
In this regard, the CFC, the Ministry of Public 
Administra!on (SFP, acronym in Spanish), with 
the support of the OECD, have carried out sev-
eral e$orts to prevent collusion and corrup!on 
in public procurement.

An example of these coordinated e$orts is 
the Memorandum of Understanding signed in 
2011 by the IMSS, CFC and the OECD, through 
which the la"er is developing an analysis of 
current laws and regula!ons for IMSS pro-
curement; providing recommenda!ons to im-
prove IMSS regula!ons and commercial prac-
!ces; and training procurement o#cers on 
the design of sound bidding procedures and 
the detec!on of unlawful prac!ces. The IMSS 
was the first public agency in Mexico to for-
mally commit to adopt the OECD’s Guidelines 
for figh!ng Bid Rigging in Public Procurement 
and adjust its procurement procedures ac-
cordingly. Other agencies have shown interest 
to follow suit. 

It must be also recognized  
that transparency may ease  
collusive arrangements

Compe""on, Transparency and Consumer Welfare in the Design of Public Procurement Procedures
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The OECD analysis of the IMSS’s commer-
cial prac!ces, highlights several aspects that 
may be useful for other public agencies.25 One 
set of recommenda!ons stresses the need to 
develop a well-designed and flexible commer-
cial policy based on market studies; change 
tender mechanisms; vary the !ming of issu-
ing tenders; develop and update a database of 
submi"ed bids in order to iden!fy and moni-
tor suspicious bidding pa"erns; and, above all, 
take advantage of its own buying power to at-
tain be"er prices, terms and condi!ons. 

A second set of recommenda!ons concerns 
avoiding ac!ons that may favor or facilitate col-
lusion, for example, the allowing of joint bids 
only when there are concrete and verifiable pro-
compe!!ve jus!fica!ons, the spli&ng of con-
tracts among mul!ple suppliers only as an ex-
cep!on rather than a general rule; the requiring 
of all bidders to disclose and jus!fy any inten-
!on to use subcontractors; and the obliga!on 
of bidders to submit a Cer!ficate of Independent 
Bid Determina!on;26 and the assessment of the 
type of informa!on published and whether or 
not such it may foster collusion. Importantly, 
the OECD analysis stresses the need to adopt 
these recommenda!ons in a flexible manner 
since bidders who try to collude will “…react to 
policy changes and explore new, more inven!ve 
and secre!ve ways to collude.”27

The IMSS experience, while it cons!tutes 
its star!ng point, is not an isolated instance of 
procurement reform among public agencies in 
Mexico. For example, the ISSSTE is in the process 
of implemen!ng a similar program also with the 
support of the OECD and CFC.28 Furthermore, 
through CFC and SFP collabora!on, a program to 
train procurement o#cials of the federal admin-

25   OECD, “Figh!ng Bid Rigging in Public Procurement in 
Mexico,” A Secretariat report on IMSS´ procurement regu-
la!ons and prac!ces, 2011, http://www.oecd.org/datao-
ecd/52/28/49390114.pdf

26   The advantages of this Cer!ficate are that it informs bid-
ders that collusion in an illegal prac!ce, that the  agency is aware 
of possible risks and makes prosecu!on easier for the filing of a 
false statement.

27   See note 26

28   ISSSTE is the provider of health and social services for pub-
lic sector employees and is also a major purchaser of medicines 
and medical supplies. 

istra!on was established in 2009 and is expected 
to create awareness about the importance of 
preserving the integrity of procurement, pre-
ven!ng collusion and adop!ng all the measures 
required to ensure best value for public money 
by embracing best interna!onal prac!ces.

The need for improvement in public procure-
ment has also been recognized by local govern-
ments. An example of this is the coopera!on 
agreement through which the CFC and the OECD 
support the Government of the State of Mexico 
in the applica!on of guidelines to prevent bid rig-
ging in public procurement. The agreement has 
two main objec!ves: first, to produce a report 
on local procurement legisla!on, the relevant 
regula!on, the prac!ces used by the State Gov-
ernment, and their compliance with best inter-
na!onal prac!ces; second, to train government 
o#cials on the design of bidding processes to 
reduce collusion and the prompt iden!fica!on 
of possible collusion. The states of Campeche, 
Guerrero and Zacatecas have started similar 
projects with the support of the IMCO.

Conclusions
Transparent and compe!!ve public procure-
ment increases social and consumer welfare, 
ensures sound na!onal and local government 
budge!ng, s!mulates an economy based on 
innova!on, and strengthens democra!c gov-
ernance. Therefore, it is essen!al to develop 
a well-designed, permanent and coordinated 
strategy to prevent collusion and corrup!on.

The development of compe!!ve and trans-
parent public procurement processes requires a 
unified and strategic approach. First of all, and 
prior to the design of the process itself, it is es-
sen!al to train procurement o#cials on best in-
terna!onal public procurement prac!ces, to car-
ry out comprehensive research and gain a sound 
understanding of market condi!ons, to conduct 
an assessment of the existence of condi!ons 
that may foster collusion, and to select the most 
appropriate bidding mechanism in terms of both 
auc!on type and instrument.29 Once the proper 

29   With type meaning sealed envelope bid, reverse opening, 
direct awarding in compe!!ve condi!ons,  etc. and instrument 
being electronic, distant, etc.

http://www.oecd.org/dataoecd/52/28/49390114.pdf
http://www.oecd.org/dataoecd/52/28/49390114.pdf
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planning has been completed, it is necessary 
to adopt a bidding procedure that eliminates 
unjus!fied restric!ons to the par!cipa!on of 
qualified bidders, measures to promote trans-
parency and thus avoid excessive discre!on for 
procurement o#cers without disclosing sensi-
!ve informa!on, and to take full advantage of 
the government’s buying power for the benefit 
of public interest while avoiding mechanically 
adop!ng characteris!cs that may ease collusion 
(joint o$ers, mul!ple award contracts, subcon-
trac!ng). Once the bidding process has been 
completed, all relevant informa!on should be 
preserved and a database should be developed 
to enable analysis of results and the detec!on 
of irregular pa"erns. Finally, throughout the bid-
ding process, close interac!on and con!nuous 
consulta!on with the compe!!on authority and 
the controller’s o#ce must be maintained to 
take advantage of every opportunity to detect 
early poten!al risks, to eliminate unnecessary 
restric!ons to compe!!on and to correct any 
aspects that may open room for discre!onal 
decisions.
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A B S T R A C T

This ar!cle aims to analyze the legal framework for the public procurement process at the federal 
and state level in Mexico. Examining the rules under which the government acquires goods and ser-
vices is a fundamental step to determine how transparent and compe!!ve the government is when 
purchasing with taxpayer money. For millions of Mexicans, the correct or incorrect use of these re-
sources represents the di$erence between walking into a public hospital and walking out with the 
needed treatment, or having to go elsewhere to acquire them at triple the price; or between hav-
ing clean, secure and reliable public transporta!on or riding in dirty and unsafe buses or subways. 
Throughout this document, various examples are presented in order to show the weaknesses and 
challenges that exist in public procurement frameworks in Mexico. In conclusion, the authors sug-
gest how urgent it is to move towards a solid and consistent regulatory framework for acquisi!ons, 
leases and public services, as this will naturally determine the way government agencies design and 
carry out such processes.
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The Lack of Compe""on and 
Transparency in Mexico’s  
Public Procurement System

Examining the rules under which the 
government acquires goods and ser-
vices is a fundamental step to de-
termine how transparent and com-
pe!!ve the government is when 

purchasing goods and services with taxpayer 
money. 

For millions of Mexicans, the correct or in-
correct use of these resources represents the 
di$erence between walking into a public hospi-
tal and walking out with the needed treatment, 
or having to go elsewhere to acquire them at 
triple the price; or between having clean, se-
cure and reliable public transporta!on or riding 
in dirty and unsafe buses or subways; or even 
between having a government agency with the 
necessary equipment to work and issue docu-
menta!on or one that cannot operate because 
it lacks resources. 

With this in mind, the Center of Research for 
Development, A.C. (CIDAC) and Transparencia 
Mexicana (TM) analyzed the legal framework 
that supports the public procurement process 
at the federal and state level in Mexico. The 
publica!on of this ar!cle “The Lack of Compe-
!!on and Transparency in Mexico’s Public Pro-
curement System” cons!tutes the first step of 
a joint ini!a!ve that will seek to pave the way 
for civil society to become a more knowledge-
able and ac!ve watchdog of public procure-
ment processes at the federal and state levels 
in Mexico.  

Why Analyzing the Legal 
Framework for the Public  
Procurement System Ma!ers  

The main objec!ve of this study is to iden!fy 
the di$erences that exist between the laws of 
Mexico and interna!onal best prac!ce, as well 
as the gaps between the di$erent federal and 
state laws within Mexico. This type of analysis 
not only helps to iden!fy areas for improve-
ment in each Mexican state, but also provides 
civil society with the kind of understanding 
they need to truly hold their governments to 
account during the purchasing process. 

How can ci!zens hold their governments 
to account? They need to be able to do three 
things: 1) to monitor the actual procurement 
processes; 2) to request informa!on from gov-
ernment o#ces as they begin the procurement 
process; and 3) to understand the incen!ves 
created by the legal framework in the design of 
public procurement processes, as laws o%en al-
low for loopholes which make these processes 
prone to corrup!on and li"le compe!!on. 

The 32 local state procurement laws should 
have at least one thing in common: the respon-
sible and ra!onal use of public resources. To 
achieve this objec!ve – maximum value for 
money – it is essen!al to build a set of rules 
that will provide the correct structure to pro-
mote a compe!!ve and transparent procure-
ment system.

If the rules are not clear, areas of discre!on 
arise and the probability of corrup!on in the 
procurement process increases, as well as the 
probability that the good or service acquired 
will be deficient, more expensive than it should 
be, or that the social objec!ve will not be met. 
If, on the other hand, the rules are well estab-
lished and criteria for e#ciency and integrity 
are upheld, then the probability of acquiring 
goods and services of good quality and at an 
appropriate price increases.  

While there is no single correct model in the 
world for government purchases, and thus no 
perfect standard to measure progress in this 
field, interna!onal experience can neverthe-
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less help Mexico find a clear path towards bet-
ter use of its public resources. Ins!tu!ons such 
as the Organiza!on for Economic Co-opera!on 
and Development (OECD), the World Bank, the 
European Commission and the Inter-Ameri-
can Development Bank (IDB) have focused on 
documen!ng best prac!ces on public procure-
ment around the world. 

In fact, employing the principles and recom-
menda!ons set forth by these organiza!ons, 
Mexico reformed its Federal Law of Acquisi-
!ons, Leases and Public Services in May 2009. 
The reform aimed at crea!ng a legal frame-
work that would allow the Federal government 
to use public procurement as a lever for devel-
opment, outlining clear rules and criteria for 
planning, programming and budge!ng. By har-
monizing strategies and criteria for all agencies 
to which the law applies, the complexity of the 
procurement process at the federal level was 
reduced and new schemes aimed at seeking 
greater e#ciency and e$ec!veness in these 
processes were incorporated. The reform pro-
vided greater certainty to all stakeholders in 
the process.

However, at the local level few reforms have 
taken place in the past few decades, and prob-
lems can s!ll be observed in planning and bud-
ge!ng, as well as excessive regula!on, which 
perpetuate favori!sm in public procurement 
processes. The shortcomings and limita!ons in 
the use of electronic bidding tools, as well as 
the absence of an e$ec!ve evalua!on system, 
bring as a result public purchases with li"le or 
no advantage for local development, nor the 
ra!onal use of public local resources. The first 
step towards turning procurement processes 
into a state development pla'orm is to iden-
!fy the strengths and weaknesses of the rules, 
which govern them.

What Did We Evaluate?
Being a federa!on, Mexico has recognized the 
authority of each state government to con-
duct procurement processes through mecha-
nisms deemed appropriate by the state itself. 
In 2009, state governments spent more than 
60 billion pesos (US $4.3 billion) in the pro-

curement of goods and services, roughly 9.8 
percent of their revenue, and did so under 32 
di$erent legal systems.1 This is not only confus-
ing for the companies that wish to operate in 
various states, but it also represents an obsta-
cle for civil society to truly hold its government 
accountable.

There are three types of laws in Mexico gov-
erning public procurement en!!es: the laws 
of acquisi!ons, leases and public services at 
the federal and state level, which cover the 
purchase of goods such as bo"led water for 
government o#ces, medicines for hospitals, 
and so on; the public works laws, which for ex-
ample regulate the construc!on of bridges and 
roads; and, finally, laws governing public-pri-
vate partnership, which set the rules for long-
term investments, such as the construc!on of 
government buildings or the purchase of en-
ergy for public ligh!ng. This first study covers 
only the laws of acquisi!ons, leases and servic-
es for two reasons. First, though much smaller 
than public works, transac!ons under the law 
of acquisi!ons are carried out by all local gov-
ernments, o%en on a daily basis. Furthermore, 
not all local governments have laws governing 
public-private partnerships. 

Based on the experience of more than 20 
countries,2 and on the OECD’s “Guidelines for 
Figh!ng Bid Rigging in Public Tenders,” the pro-
curement guidelines of the European Union,3  
Global Integrity´s “México: Integrity Indicators 
Scorecard”,4 the World Bank’s Public Expen-
diture and Financial Accountability ini!a!ve 
(PEFA),5 and the Ac!onable Governance Indi-

1  Ins!tuto Nacional de Estadís!ca y Geogra1a, “Datos de 
Finanzas Públicas Estatales,” INEGI, www.inegi.gob.mx

2 Policy Round tables: “Collusion and Corrup!on in Public 
Procurement,” OECD, 2010, http://www.oecd.org/datao-
ecd/35/16/46235399.pdf

3 Direc!ve 2004/17/EC and 2004/18/EC

4 Global Integrity, “México: Integrity Indicators Scorecard,” 
Global Integrity Report, 2011, http://www.globalintegrity.org/
report/Mexico/2011

5 World Bank, “Public Expenditure and Financial Accountabil-
ity”, WB, 2011, http://web.worldbank.org/WBSITE/EXTERNAL/
PEFA/0,,contentMDK:22677273~hlPK:7334624~menuPK:73130
83~pagePK:7313176~piPK:7327442~theSitePK:7327438,00.html

http://www.oecd.org/
http://www.oecd.org/
www.inegi.gob.mx
http://www.oecd.org/dataoecd/35/16/46235399.pdf
http://www.oecd.org/dataoecd/35/16/46235399.pdf
http://www.globalintegrity.org/report/Mexico/2011
http://www.globalintegrity.org/report/Mexico/2011
http://web.worldbank.org/WBSITE/EXTERNAL/PEFA/0,,contentMDK:22677273~hlPK:7334624~menuPK:7313083~pagePK:7313176~piPK:7327442~theSitePK:7327438,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/PEFA/0,,contentMDK:22677273~hlPK:7334624~menuPK:7313083~pagePK:7313176~piPK:7327442~theSitePK:7327438,00.html
http://web.worldbank.org/WBSITE/EXTERNAL/PEFA/0,,contentMDK:22677273~hlPK:7334624~menuPK:7313083~pagePK:7313176~piPK:7327442~theSitePK:7327438,00.html
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cators Data Survey,6 CIDAC and TM designed 
a model to evaluate procurement laws, leases 
and services in the 32 Mexican states, and 
based on four basic principles:

a. Maximum value of money. It is not only 
about buying at the lowest price but about ac-
quiring the best possible good or service the 
market can provide to meet the objec!ves set 
out by the ins!tu!on. Thus, it is about priori-
!zing the quality of the goods or services pur-
chased, something that should be reflected in 
savings and long-term benefits.

b. Promo!on of compe!!on. A purchasing 
procedure that ensures compe!!on amongst 
suppliers should provide incen!ves for market 
par!cipants to o$er goods or services at the 
best cost-quality ra!o. In addi!on, compe!-
!on in public procurement mo!vates innova-
!on and higher produc!vity by the companies 
involved in the process.

c. E#cient and e$ec!ve processes. The 
rules of the game must fulfill two func!ons: 1) 
they should establish condi!ons and appropri-
ate assump!ons for the use of di$erent pro-
curement procedures; and 2) they should be 
clear and fair for all par!cipants, in order to 
minimize transac!on costs and achieve be"er 
results.

d. Integrity and maximum publicity. Only 
through achieving the correct balance be-
tween transparency and confiden!ality, can 
governments establish truly compe!!ve pro-
cesses while fostering an exercise of integrity 
and accountability.

When civil society can determine if and 
how their laws promote these four principles, 
they will be able to make more specific recom-
menda!ons for the kinds of changes needed 
to improve the public procurement system, as 
well as to watch out for corrupt behavior. 

6 World Bank, Procurement indicators available at: https://
agidata.org/Site/Search.aspx?q=data+survey

How State Laws Fare in Terms 
of Maximizing Value for Money
The first of the four principles that should gov-
ern any procurement process is maximizing 
value for money. In order to ensure this, the 
legal framework must provide criteria and re-
quirements to guarantee that government en-
!!es buy under the best possible condi!ons, 
gran!ng priority to proposals that bring the 
greatest benefit for the government and the 
community, and not only focus on obtaining 
the lowest price. While these criteria and re-
quirements are quite clear in the Federal Law, 
our analysis indicates this is not the case at the 
state level. For example, many states laws al-
low for budget thresholds to be easily exceed-
ed, and for government agencies to make un-
necessary purchases with li"le considera!on 
of the real needs of the popula!on.

For example, 22 state laws allow govern-
ment agencies to exceed the budget threshold 
stated in the law, and most (17 of those 22) 
do not provide a procedure for reques!ng an 
increase of the approved budget. Moreover, 
only half of the states (16) have rules to pre-
vent the final cost of a tender to be divided 
into two iden!cal opera!ons assigned to two 
di$erent firms, making it easy to exceed the 
budget threshold without having to ask per-
mission to do so. Both observa!ons point to 
state governments with an enormous capacity 
to spend public resources at their own discre-
!on. As such, ci!zens should watch out for the 
existence of such rules, on increasing budgets 
and spli&ng tenders, in order to monitor the 
results of purchasing processes. 

In addi!on, 15 of the 32 states have laws 
that designate a maximum amount that can 
be spent for direct sourcing or selected ten-
dering, which gives enormous discre!on to 
government o#cials when determining which 
process – a tender or a direct source - to use 
for the procurement in ques!on. The result is 
that authori!es will con!nually decide to use 
direct sourcing regardless of the amount of 
money at stake. Furthermore, the laws of only 
seven states require the undertaking of feasi-
bility studies to determine the appropriateness 

https://agidata.org/Site/Search.aspx?q=data+survey
https://agidata.org/Site/Search.aspx?q=data+survey
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of making a purchase versus taking a lease. 
By not requiring jus!fica!on for the decisions 
made by o#cials, the risk of ine#cient use of 
taxpayer money increases. 

Finally, 20 states do not require government 
en!!es by law to measure the feasibility of a 
project, nor the project’s contribu!on to the is-
suing ins!tu!on´s goals and objec!ves. In other 
words, they open spaces for discre!on as no 
one – neither the government o#cial nor the 
supplier – is required to prove the capacity of 
the contracted provider to deliver the services 
or goods to be purchased, nor the need for 
such services or goods.

In terms of ensuring maximum value for 
money, civil society can monitor the budgets 
government en!!es assign to public procure-
ment, can document unscheduled changes in 
any given project, and can request evidence to 
prove any purchase made does indeed contrib-
ute to the ins!tu!on´s goals. 

How State Laws Fare in Terms 
of Promo"ng Compe""on 
Compe!!on between suppliers is essen!al so 
that the government, and therefore the taxpay-
er, can get the most value for their money in 
public procurement. This implies that the laws 
governing the procurement process should 
provide clear and fair criteria to all poten!al 
par!cipants and must provide a system both 
to detect collusion between suppliers and es-
tablish penal!es for commi&ng such acts. In 
Mexico, neither the federal nor state laws favor 
the principle of promo!ng a level playing field 
for all par!cipants in procurement processes. 
On the contrary, the laws governing public pro-
curement do not promote fairness in the allo-
ca!on of contracts and most do not include an 
obliga!on to ensure results are derived from 
compe!!ve processes.

Less than a third of states (10) require that 
government en!!es perform market stud-
ies prior to designing a procurement process. 
That is, en!!es operate with incomplete in-
forma!on (o%en on purpose), which can bring 
adverse results for the issuing agencies. More-
over, the vast majority of states (27) do not 

include any obliga!on in their laws to confirm 
that prices submi"ed in proposals are derived 
from compe!!ve processes. Only five states 
have laws requiring this important step to pre-
vent collusion.

Only six states include in their laws a pen-
alty for communica!on between poten!al 
bidders during the bidding process, and just 
over a third (12) regulate communica!on be-
tween consultants and suppliers. The absence 
of such rules increases the incen!ves for par-
!cipants to reach collusive agreements in the 
process. 

In addi!on, only five states specify ceilings 
for financial guarantees from par!cipants.7  
This is important because a financial guaran-
tee, when too high, may represent a barrier to 
entry for par!cipants. As a result, the level of 
discre!on increases, in turn leaving to govern-
ment o#cials the flexibility to set discre!onal 
parameters to favor certain candidates over 
others. Finally, the laws of 26 states do not 
require market informa!on to be used to de-
termine an acceptable or desirable price in ten-
ders, thereby increasing individual discre!on 
when determining the contract amount.

Civil society has a large role to play with re-
gards to demanding that processes be compet-
i!ve. Not only can they monitor governments 
and their processes, but they can also push 

7  “Guarantees whereby the tenderers ensure the fulfillment 
of their liabili!es in the contract award procedure (various 
forms of pledging securi!es, movable property, mortgages, bills 
of exchange, guarantees given by other legal person possessing 
adequate creditworthiness, bank guarantees, insurance poli-
cies, etc.).” From: www.oecd.org/dataoecd/3/62/40511974.pdf

Less than a third of states  
require that government  
en!!es perform market  
studies prior to designing a  
procurement process

www.oecd.org/dataoecd/3/62/40511974.pdf
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for companies to abide by their own internal 
guidelines on ethics or compliance in public 
procurement. 

How State Laws Fare in Terms 
of Ensuring Processes  
are E%ec"ve and E'cient 

Without an e#cient process with clear and fair 
rules for all par!cipants, one can hardly expect 
public procurement to be e$ec!ve in meet-
ing the needs of the states and their inhabit-
ants. The aim should be to minimize transac-
!on costs, to establish appropriate condi!ons 
and, therefore, to obtain the best possible 
result from procurement processes. The 2009 
reform of the federal procurement law trans-
formed many of the assump!ons that previ-
ously hindered the e#ciency of government 
procurement. At the state level, there is s!ll a 
long way to go. 

Many opera!onal obstacles remain, as only 
eleven states require the crea!on of frame-
work contracts in their laws, while only eight 
set out general guidelines for the technical 
specifica!ons that must be considered.8 This 
encourages the prolifera!on of ad hoc con-
tracts for each procurement process, which 
promotes greater discre!on and increases 
transac!on costs for both suppliers and con-
trac!ng en!!es. Moreover, only nine states 
mandate in their laws the use of electronic bid-
ding systems – via CompraNet in Mexico – and 
specify what informa!on needs to be held in 
those electronic systems. Most choose not to 
use these instruments, thus limi!ng informa-
!on both for poten!al bidders and civil society 
actors interested in monitoring the processes.

In terms of e#ciency, only seven states al-
low for reverse-auc!ons as a possible tender-
ing mechanism – a procurement mechanism 
that requires selec!ng the proposal with the 

8 “A framework contract is an agreement with suppliers, 
which establishes the terms governing contracts which are 
awarded during a given period, in par!cular price and quan-
!ty. Accessing framework contracts can enable authori!es 
to achieve economies of scale and get a be"er deal than if 
they were ac!ng alone.” From: http://www.idea.gov.uk/idk/
aio/16674334

lowest price once a set of technical criteria have 
been met – and only four of these seven states 
specify which types of purchases can qualify 
for the auc!on process. Just four states incor-
porate into their laws the flexibility to ini!ate a 
process with fewer par!cipants than what the 
law originally mandates.9 Meanwhile, 24 states 
allow agencies to make consolidated purchases, 
which can increase e#ciency, though only six 
provide for the crea!on of a joint commi"ee to 
coordinate such purchases.10

Finally, just under a third of states (11) require 
poten!al suppliers to apply for government bid-
der lists as a prerequisite to par!cipate in a se-
lected tendering or direct sourcing process.11

Ci!zens o%en have a lot to say about how 
their tax money is used in public procurement 
processes. Through understanding the legal 
framework, they can be"er iden!fy poten!al 
areas for improvement. 

How State Laws Fare in Terms 
of Promo"ng Transparency and 
Accountability 

Maximum disclosure does not imply viola!ng 
the confiden!ality of contracts, nor displaying 
data that could later compromise compe!-
!on in public procurement processes. On the 
contrary, transparency is essen!al to promote 
clear and fair procedures, to prevent the mis-
use of public resources, and to ensure there 
are real consequences for those o#cials and 
suppliers that violate the law or engage in 
acts of corrup!on. While the federal govern-
ment in Mexico has placed great emphasis on 
increasing transparency and promo!ng ac-
countability, the states con!nue to lag behind 
on this ma"er. 

9 This is important for innova!ve products (where there might 
be few companies in the market) or for markets with few par-
!cipants.

10 When several agencies acquire the same products (e.g. 
pencils or water bo"les) in one consolidated purchase as op-
posed to each agency buying them on their own.

11 Contains the names of suppliers of materials and services 
which are possible sources from whom bids could be solicited.

http://www.idea.gov.uk/idk/aio/16674334
http://www.idea.gov.uk/idk/aio/16674334
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Progress has been made in increasing the 
transparency of some parts of the procure-
ment process and in providing mechanisms to 
contest final decisions. In 25 states, the final 
decision on a tender must be made available 
to all par!cipants, although almost a quarter 
of these states s!ll do not require authori!es 
to jus!fy rejected proposals. On a posi!ve 
note, the laws of 29 states provide for proce-
dures and !me limits for introducing a com-
plaint, although only seven states allow for 
arbitra!on.

As far as obliga!ons for state agencies, the 
laws of 18 states s!ll do not include a require-
ment to document the process by which ins!tu-
!onal and procurement needs were iden!fied 
by issuing bodies. The laws of 17 states require 
government agencies to publish an annual pro-
curement plan, and only 13 states require the 
publica!on of modifica!ons to the plan. With-
out a clear diagnosis, it is hard to determine the 
e$ec!veness of government procurement.

Regarding accountability, the states remain 
behind the federal government. Only the state 
of Sinaloa requires the involvement of civil so-
ciety actors, known as “social witnesses,” to 
monitor procurement processes. That means 
that the 31 other states in Mexico do not re-
quire the evalua!on of their procurement pro-
cesses by civil society actors, even when using 
public resources. Moreover, only seven states 
require en!!es to report the name and !tle of 
the o#cer responsible for assessing propos-
als, while bidder lists are only made public in 
four states. The laws of only half the states 
provide criteria for ending a contract with a 
provider that violates the terms of a contract, 
and only 14 states set a period of ineligibility 
for sanc!oned providers. Finally, the laws of 20 
states determine a specific amount for fines for 
breaches of contract, but twelve en!!es (more 
than a third) s!ll do not. 

Conclusion  
and Recommenda"ons
The deficiencies and loopholes evidenced by 
the results described above show the weak-
nesses and challenges that exist in public pro-

curement frameworks in Mexico. It is urgent to 
move towards a solid and consistent regulatory 
framework for acquisi!ons, leases and public 
services, as this will naturally determine the 
way government agencies design and carry out 
such processes.

To achieve this goal, the first step should be 
to establish both at the federal and state levels 
a set of minimum requirements that ensure the 
laws comply with the four principles for govern-
ing procurement processes: (i) maximum value 
for money, (ii) promo!on of compe!!on, (iii) 
e#cient and e$ec!ve processes, and (iv) trans-
parency and accountability. The ideal is not 
necessarily that there be a single procurement 
process for the whole country, but that the 32 
laws that govern public procurement in Mexico 
have one common denominator: the ra!onal 
and responsible use of public resources.

Where to begin? CIDAC and TM have iden!-
fied eight key points that should be included in 
any related legisla!on. While these recommen-
da!ons do not cover all aspects that have been 
priori!zed in the interna!onal arena, they are 
an excellent star!ng point to begin the journey 
towards a modern and e#cient public procure-
ment system. 

Civil society needs to focus primarily on de-
manding accountability by government en!!es 
in public procurement processes. Obliga!ons 
for transparency are one way to achieve this, 
but it is fundamental that ci!zens understand 
and defend the principles that are at play when 
governments use taxpayer money to purchase 
goods and services.

In 25 states, the final decision on  
a tender must be made available 
to all par!cipants, although almost  
a quarter of these states s!ll do 
not require authori!es to jus!fy 
rejected proposals
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Demand clear and enforceable budget 
thresholds: As governments have limited re-
sources, it is essen!al to obtain maximum value 
for money. Therefore, if the budget limits are 
not clearly established by law, public o#cials 
have no incen!ve to spend in a more conscious 
and ra!onal way. Ci!zens should watch out for 
government agencies that exceed the budget 
threshold set out in their annual plans, to pre-
vent the use of public resources in a careless 
or corrupt way. If the law allows this threshold 
to be exceeded, then it is essen!al that there 
be clear rules as well as pressure from ci!zens 
to require agencies to jus!fy any increase and 
thereby hold authori!es accountable. 

Make sure maximum amounts are set by 
law for direct sourcings and selected tenders: 
The most e$ec!ve way to ensure that purchas-
es are made at the best price and quality is to 
use a bidding mechanism. However, using a bid 
is not always feasible, and the use of excep-
!ons – like direct sourcings and selected ten-
ders – is at !mes inevitable. Nevertheless, the 
aim should be to have bidding processes as the 
rule and direct sourcings or selected tendering 
as the excep!on. To ensure this, the law should 
specify maximum amounts (in absolute pesos 
or percentage of bid amounts) above which 
agencies cannot use the excep!on mechanism. 
Otherwise, the bidding process will be con-
stantly avoided without proper jus!fica!on, 
with poten!al nega!ve results in terms of price 
and quality of the goods or services purchased, 
and an increased risk of corrup!on.

Monitor procurement goals and objec-
"ves of government agencies: The goals and 
objec!ves of an agency should be the basis for 
the prepara!on of their annual procurement 
plan, and as such the quan!ty and quality of 
goods purchased must directly relate to what 
the agency plans to achieve each year. There-
fore, the recommenda!on is to monitor the 
inclusion of planning goals and objec!ves of 
an agency, referencing qualita!ve and quan!-
ta!ve indicators. Without proper planning, ac-
quired goods or services may be insu#cient or 
excessive. 

Compare results of a procurement process 
with those of a market study: Whether for a 
bid, a direct source contract or a selected ten-
der, a market study is the only tool that agen-
cies have for understanding how the market 
works, the price at which goods are commonly 
o$ered, and how many firms are able to pro-
vide the desired good or service. An agency 
that does not perform such research runs the 
risk of buying at less compe!!ve prices and 
awarding a contract to a company that does 
not o$er high-quality goods and services, thus 
was!ng public money. Yet, surprisingly few 
agencies are required to perform this essen!al 
check. Civil society organiza!ons can increase 
the incen!ves for agencies to do a market 
study by demanding informa!on that com-
pares the result of the study with the results of 
the purchase. 

Check that there are rules to control com-
munica"on between suppliers during a bid-
ding process, so that compe""on is ensured: 
Since tenders are o%en repeated opera!ons – 
for example, an agency that needs to buy pen-
cils on an annual basis usually faces the same 
suppliers each year – the possibility that sup-
pliers could collude to obtain a contract is al-
ways a risk. The problem with collusion is that 
companies no longer have incen!ves to com-
pete and as such o$er higher prices. To mini-
mize the risks of this prac!ce at the expense 
of public funds, the law must regulate and 
prohibit communica!on among bidders. For 
example, it should mandate that mee!ngs held 
by government agencies to clarify the terms 
of the tender are conducted separately with 
each poten!al supplier and should establish 
a penalty for par!cipants who are discovered 
to have colluded to reach an agreement that 
would harm compe!!on. It should also ensure 
that reviewing bodies immediately start an 
inves!ga!on when there is suspicion of collu-
sion. For example, if a bidder withdraws from a 
process a%er it has submi"ed an inten!on let-
ter and demonstrated it meets all the technical 
requirements requested, this might be a sign 
that this firm is in an agreement with other bid-
ders to let this one pass. 
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Demand widespread usage of electronic 
procurement systems by government agen-
cies: An electronic procurement system that 
contains as much informa!on as possible re-
sults in more e#cient and transparent process-
es. The law needs to be clear on this, and civil 
society organiza!ons are the best advocates 
for informa!on disclosure. An electronic pro-
curement system should include no!ces and 
bidding documenta!on, preferably for free, 
as well as supplier lists, and lists of sanc!oned 
providers. In addi!on, annual procurement 
plans and amendments must be accessible to 
all poten!al par!cipants in the electronic sys-
tem, with the goal of establishing clear and eq-
uitable criteria and reducing the risk of favorit-
ism. Finally, the decision to award a contract, 
as well as the respec!ve mo!va!on and ra-
!onale, should be available to any ci!zen who 
wants to see this. With an electronic procure-
ment system, agencies planning to conduct a 
procurement process have as much informa-
!on as possible when making a decision, and 
ci!zens are able to adequately monitor the use 
of their taxpayer money.

Request supplier lists: The use of supplier 
lists is essen!al to ensure fair par!cipa!on by 
all poten!al bidders and to eliminate transac-
!on costs for agencies, as once a supplier be-
comes part of the list its capabili!es would not 
need to be assessed again and again. The law 
should require such lists and specify the tech-
nical and economic requirements for registra-
!on. It should also be clear who is responsible 
for assessing each applica!on, as well as the 
causes that could give rise to suspension or 
dismissal from the list.

Monitor bidding processes and understand 
the sanc"ons for non-compliance: The law 
should contain incen!ves for all par!cipants 
to act with integrity during the process, for 
example through the par!cipa!on of a social 
witness. Social witnesses act as observers of 
the process, generate reports and make formal 
complaints of any anomalies. Their par!cipa-
!on helps ensure that processes are as trans-
parent and inclusive as possible. The debar-

ment of vendors that do not comply or perform 
an!-compe!!ve prac!ces serves as an e$ec-
!ve sanc!on. However, the detec!ng of com-
panies engaged in an!compe!!ve prac!ces is 
o%en di#cult, and for this reason the monitor-
ing by civil society is all the more essen!al.
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A B S T R A C T

Taking as star!ng point the absence of an ins!tu!onal mechanism at the federal level for the direct 
involvement of taxpayers in the budget distribu!on in Mexico, this ar!cle proposes that transpar-
ency and access to informa!on is a powerful tool to empower ci!zens. First, the mechanisms by 
which taxpayers have managed to influence budget alloca!on in other countries are reviewed and 
the relevance for those mechanisms for the mexican case are assessed. Then, this ar!cle analyses 
the experience of the Federal Ins!tute of Access to Informa!on and Data Protec!on (IFAI), and 
argues that there are two mechanisms through which access to informa!on can become a useful 
tool for ci!zenship: first, by allowing them to bring to the public discussion issues that otherwise 
would be unno!ced and secondly, by enabling the crea!on of a universe of useful informa!on that 
facilitates the evalua!on of expenditure. Finally, three prac!cal condi!ons to enhance the capac-
ity of access to informa!on as a tool for taxpayers are suggested: i) awareness of the power of the 
tool, ii) relevance, usefulness and availability of the informa!on, and iii) a civil society that uses the 
informa!on to advance budgetary issues that are of interest for taxpayers.

ANGEL TRINIDAD ZALDÍVAR » COMISSIONER, Federal Ins!tute for Access to Informa!on and Data 
Protec!on, Mexico

Access to Informa"on as  
a New Tool to Empower Ci"zens  
in the Decision Making Process  
to Allocate Public Resources:  
The Case of Mexico

MEXICO



122

Transparencia Mexicana´s Series on

In the last fi%een years, important chang-
es have occurred in the Mexican poli!cal 
system: the way to solve poli!cal con-
flict and to allocate public resources has 
been deeply altered. During decades, the 

president had the final decision on public re-
sources alloca!on. Today, there are many ac-
tors involved in this decision making process. 
Local governors, parliamentary groups in Con-
gress, and poli!cal par!es have gained grow-
ing power of decision over public expenditure, 
while trying to promote their own agendas 
and interests. 

However, the “fragmenta!on” of the deci-
sion making process has not given the opportu-
nity to ci!zens to take part in the alloca!on of 
public resources. Even though, taxpayers pro-
vide the resources for public expenditure, they 
do not have the tools to take part in the deci-
sion making process related to it.1 And who can 
understand the necessi!es of taxpayers be"er 
than themselves?

Despite the lack of a formal mechanism for 
ci!zens to take part in the formula!on of the 
yearly budget, through the access to informa-
!on law (Ley Federal de Transparencia y Acceso 
a la Información Pública Gubernamental2) ci!-

1  To this regard, the Cons!tu!on states (Ar!cle 31, frac!on 
IV) that it is an obliga!on of every Mexican “To contribute to 
the public expenditures of the Federa!on, and the State and 
Municipality in which they reside, in the propor!onal and eq-
uitable manner provided by law”. Even though, it is necessary 
to state that the biggest percentage of federal resources comes 
from petroleum.

2  The Ley Federal de Transparencia y Acceso a la Infor-
mación Pública Gubernamental was officialy published on 
11th June 2002, in the Diario Oficial de la Federación.  Nev-
ertheless, the possibility to request access to information be-
gan one year later. 

zens get the possibility to request informa!on 
about how the government allocates public re-
sources3. With that informa!on, every taxpay-
er is able to contrast his priori!es with those of 
public servants.

The main argument of the present analy-
sis is that the access to information law, if 
fully understood, has the potential to be a 
mechanism for citizens to influence public 
expenditure. In consequence, the purpose of 
this essay is to show how access to informa-
tion can be a mechanism to empower citizens 
and to provide them with tools to participate 
in the allocation of public resources. Regard-
ing this argument, I propose that there are 
two ways by which access to information 
becomes a mechanism to the referred ends. 
First, when a person requests access to pub-
lic documents, the divulgation of these docu-
ments has an indirect effect: public servants 
may notice errors or problems that were un-
noticed before someone – the citizen – asked 
about them. This can affect the way that re-
sources are allocated. The idea behind this 
argument is that one single information re-
quest can cause a substantive change in the 
way public entities spend taxpayer’s money 
by making notorious that something is not 
working properly. 

Second, access to public information al-
lows government and taxpayers to build a 
public information universe that can be use-
ful to asses public expenditure and, further-
more, to propose changes to the allocation of 
public resources. The systematization of this 
information universe would be a powerful 
tool for the civil society for influencing public 
expenditure.

In order to develop the main argument of 
this essay, it is useful to review some mecha-
nisms that have been used by taxpayers in oth-
er countries to influence on the alloca!on of 
public resources. This can help in understand-
ing whether those mechanisms would be use-
ful for Mexico.

3  The Ley Federal de Transparencia y Acceso a la Infor-
mación Pública Gubernamental states (Ar!cle 7) that informa-
!on regarding the budget and expenditure of public resources is 
public informa!on by default. 
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Taxpayers and Public  
Expenditure: The Tradi"onal 
Mechanisms 
The defining feature of public resources is 
scarcity. This means that the government has 
limited4 resources to solve unlimited problems. 
Thus, it is necessary to have priori!es and de-
cide which problems need to be solved first. 
Usually, more resources are allocated to solve 
the problems that are considered a priority. If 
there were mechanisms that allowed taxpayers 
to influence the decision on priori!es, they cer-
tainly would be interested in doing so.

Public Budgets can easily be understood as 
a zero-sum game5: once “the size of the bag” is 
determined, each dollar that someone gets is 
a dollar that someone else loses. An example 
can help to illustrate the point. If, for example, 
ten out of a hundred dollars are allocated to 
“na!onal security”, those ten dollars cannot be 
allocated to poverty reduc!on. This is why it 
is relevant for taxpayers to be informed about 
how much money – in absolute and rela!ve 
terms – is allocated to their priori!es. 

There are di$erent theories about the rela-
!onship between public preferences and the 
determina!on of public expenditure priori!es. 
For the argument of this ar!cle, it is necessary to 
address three of them: public opinion, interest 
groups and so called “Pork Barrel” mechanism. 

It has been widely argued that the alloca!on 
of public resources to a certain extent reflects 
voters’ preferences6. The central argument is 
that if voters, in a par!cular moment, show a 
constant worry about a specific problem, poli!-
cians, seeking to increase their poli!cal support 

4  I assume limited resources, since the budget is rela!vely 
fixed. Although it is possible to borrow money from financial 
ins!tu!ons, there is a maximum amount, determined by eco-
nomic and legal considera!ons.

5  The situa!ons in which di$erent players interact in a stra-
tegic context in which the addi!onal benefits that one of them 
receives, necessarily implies a benefit expense of another, are 
known as “zero-sum games.” A classic example is that of a bet, 
in which the winner receives the stake, and the loser, lost exactly 
the same amount.

6  As an example, see: Soroka, Stuart y Christopher Wlezien, 
Opinion-Policy Dynamic: Public Preferences and Public Expendi-
ture in the United Kingdom, in: Bri!sh Journal of Poli!cal Science 
(2005), 35: p. 665-689.

in the next elec!on, will allocate resources to 
reflect the voters’ concern. The key element of 
this mechanism is that voters must be respon-
sive to poli!cians’ decisions: “if my deputy does 
not consider my concerns, I will not vote for him 
the next !me he runs for Congress”. Hence, it is 
feasible to think that in any community where 
the main concern of voters is the lack of health 
services, the public o#cial in charge will allocate 
a bigger propor!on of public resources to public 
health. A%er all, he wants to keep and increase 
poli!cal support for his next nomina!on. 

This is an indirect mechanism for ci!zens in 
their role as voters to influence public expendi-
ture. It does not consist in a specific e$ort from 
taxpayers to influence public expenditure; it is 
based on the poli!cians’ interest to gain ap-
proval, and, ul!mately, votes. Such indirect 
mechanisms will not be the subject of the pres-
ent analysis. Rather, this paper will focus on di-
rect mechanisms available to ci!zens. 

Among the actors that engage in direct 
mechanisms are interest groups. In advanced 
democracies such groups constantly try to in-
fluence budget nego!a!ons7 to promote their 
proper interests. Even though, these groups 
are not conformed by poli!cians but by tax-
payers, they generally promote the interests 
of certain business sectors, and not those of 
regular taxpayers. Therefore, ac!vi!es of inter-
est groups are not a tool for regular ci!zens to 
influence public expenditure. 

A more e$ec!ve direct mechanism for 
ci!zens is what poli!cal scien!sts call “Pork 

7  The “alcoholic beverage industry” in the United States, 
that makes pressure for a reduc!on in the budget of the cam-
paign against the consump!on of alcohol, would be such an 
example.

The access to informa!on law, 
if fully understood, has the  
poten!al to be a mechanism 
for ci!zens to influence  
public expenditure
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Barrel”8. It consists in par!cularis!c expendi-
ture, this is, the dispersion of the cost of allocat-
ing benefits to a par!cular group or region. An 
example will be useful to understand this mech-
anism. Let’s imagine that a congressman from 
Florida aims to increase the public budget to 
subsidize orange producers in his state, knowing 
that this could help him to a"ract more voters in 
the next elec!on. Another case would be a con-
gresswoman who wants to allocate resources 
to build a bridge to communicate the two main 
towns in her district. If both of those projects 
are approved, they are considered “Pork Barrel”. 

This kind of expenditure can be considered 
ine#cient in an economic sense, because it 
o$ers par!cular benefits at the expense of re-
sources that could be allocated to public goods 
that benefit a bigger number of taxpayers. How-
ever, “Pork Barrel” is one of the most e$ec!ve 
mechanisms that ci!zens can use to influence 
the alloca!on of public funds. The key element 
to make “Pork Barrel” e$ec!ve is the possibil-
ity to reelect o#cials. That is how congressmen 
become responsive to their districts’ interests. 

In the Mexican case, the re-elec!on of legisla-
tors is forbidden by the Cons!tu!on. In countries 
where reelec!on is permi"ed, an inadequate de-
cision by a congressman can cause his support-
ers to detract their support, which can eventu-
ally lead to lost elec!ons. In the United States, 
“Pork Barrel” is an e$ec!ve mechanism because 
congressmen are not “aligned” with their par-
!es, but with their electors’ preferences9. In 
Mexico, however, ins!tu!onal mechanisms that 
allow voters to reward or punish their congress-
man for their behavior do not exist.10Thus, “Pork 

8  See: Kenneth A. Shepsle and Barry R. Weingast, Poli!cal 
Preferences for the Pork Barrel: A Generaliza!on, American 
Journal of Poli!cal Science Vol. 25, No. 1 (1981), pp. 96-111.

9  A representa!ve is considered to be disciplined with his 
party, when he or she always votes in “block” with the other 
members of his party, regardless of what the preference of vot-
ers who took him to Congress might be. This does not mean that 
the representa!ves do not vote in “block” some!mes. A repre-
senta!ve will vote in “block” with its party when doing so is not 
against the preferences of the electorate in his district.

10  In this regard, it has been noted that “[...] an argument 
for immediate reelec!on of the legislators is that it allows to link 
accountability to ci!zens by giving them the ability to reward or 
punish the irrepresenta!ves. If policymakers are to have a com-
mon interest with the public, they must rely on them [to stay in of-
fice”. Human Development Report for Mexico, 2011.UNDP, p.180.

Barrel” cannot be a func!onal tool in the Mexi-
can case to generate a mechanism for taxpayers 
to influence public resource alloca!on

Given that the described tradi!onal mecha-
nisms cannot be an e$ec!ve mechanism for 
Mexican taxpayers, access to informa!on con-
s!tutes a new opportunity to influence public 
expenditure. 

Access to Informa"on: A Tool 
to Influence Public Expenditure
In 2002, when the Ley Federal de Transparen-
cia y Acceso a la Información Pública Guber-
namental was ra!fied in Mexico, a series of 
transforma!ons took place within the public 
administra!on11. Especially, public informa!on 
has increasingly been conceived as the property 
of ci!zens, rather than as a preroga!ve of poli!-
cians. Civil servants in Mexico are conscious of 
being observed constantly. However, apart from 
that, access to informa!on has opened possibili-
!es that are worth to be explored. 

Among the controversies that the IFAI (Fed-
eral Ins!tute for Access to Informa!on and 
Data Protec!on) has resolved, there are many 
cases related to public resource alloca!on. The 
IFAI has the mandate to resolve controversies 
related to access to public informa!on. When a 
person requests informa!on to a federal en!ty 
or department, and the informa!on is denied, 
the ci!zen has the right to ask the IFAI to review 
the decision. Each case is assigned to a Com-
missioner who studies the case and presents a 
project to the other Commissioners, which can 
a) reject the appeal because it is contrary to 
law or supersedes it; b) confirm the decision of 
the department or en!ty to which the request 
was made; or c) revoke or modify the decision 
and require the department or en!ty to allow 
the interested party to access the requested 
informa!on. Then, all Commissioners vote and 
decide if the informa!on is made public or if 

11  A collateral e$ect is what I have called a “silent adminis-
tra!ve reform”, promoted by the la Ley Federal de Transparen-
cia y Acceso a la Información Pública Gubernamental. See: Trini-
dad Zaldívar, Ángel, La transparencia y el acceso a la información 
como polí!ca pública y su impacto en la sociedad y el gobierno, 
Miguel Ángel Porrúa, 2006.
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it shall remain confiden!al or privileged for a 
certain period of !me.

In 2002, when the Congress was discussing 
the 2003 budget, di$erent civil society organi-
za!ons12 analyzed what seemed to be irregu-
lari!es in the alloca!on of public resources. To 
iden!fy the origin of those irregulari!es, CSO’s 
used the access to informa!on law. By request-
ing several documents, those organiza!ons 
were able to prove that a congressman as-
signed resources for the Comité Pro-Vida, that 
were misspent at the expense of a program to 
prevent AIDS. The informa!on was published 
and an inves!ga!on followed. This is an exam-
ple of how, when civil society uses the access 
to informa!on law, transparency can be a use-
ful tool to supervise the alloca!on and use of 
public resources.

Furthermore, an individual informa!on re-
quest can be –under certain circumstances–a 
tool to place a relevant issue for taxpayers on 
the na!onal agenda. Consequently, an indi-
vidual informa!on request can cause poli!-
cians and the media to no!ce issues that for-
merly were of no relevance. Hence, access to 
informa!on becomes a mechanism by which 
ci!zens can call a"en!on on the topics, which 
are relevant for them, and, a%er doing so, can 
influence the alloca!on of public resources. 

The reason for this mechanism to work is 
that one single request produces informa!on 
available to any person. That includes making 
informa!on available to public servants. At 
the IFAI, in several cases we have found that 
some!mes the public servants do not have suf-
ficient informa!on to take a decision. Thanks 
to an informa!on request, government o#cials 
become aware of a problem and of alterna!ves 
that went unno!ced before. In this regard, the 
IFAI has promoted the di$usion of relevant cas-
es to raise awareness about them and provide 
the public with relevant informa!on to influ-
ence the alloca!on of public resources. 

12  Equidad de Género: Ciudadanía, Trabajo y Familia, A.C., 
(Equidad A.C.) and other CSOs like Grupo de Información en 
Reproducción Elegida (GIRE), Consorcio para el Diálogo Parla-
mentario y la Equidad (Consorcio), Salud Integral para la Mujer 
(SIPAM), Letra S and Fundar Centro de Análisis e Inves!gación A. 
C. worked together to discover where the money ended. 

Moreover, and as indicated before, the right 
of access to informa!on also helps to build a 
universe of publicly available informa!on.13 
Consequently, access to informa!on can be-
come a useful mechanism for ci!zens by pro-
mo!ng this kind of di$usion of public informa-
!on. The reason behind this is that taxpayers 
are now able to generate their own sta!s!cs 
to assess the expenditure of public resources. 

Availability of informa!on is crucial to em-
power ci!zens, to help them influence the allo-
ca!on of public resources. The UNDP has stated 
that “in the exercise of their right to assess, 
discuss and decide over alloca!on of public re-
sources, ci!zens help [the government] to define 
those necessi!es that are a priority, to under-
stand them in a be"er way, and to act in conse-
quence […]”14. Civil society assesses public policy 
from a point of view that government o#cials 
usually don’t consider. In its assessment, the civil 
society o%en uses innova!ve methodologies. 

Thus, by 1) allowing taxpayers to call a"en-
!on on the topics, which are relevant for them, 
and 2) making informa!on available to every 
taxpayer through di$usion of the requested 
data, the right of access to informa!on has the 
poten!al to increase its capacity as a tool for 
ci!zen par!cipa!on in determining priori!es 
in public spending. For this to apply, certain 
condi!ons need to be given. From the experi-
ence of the IFAI, the following condi!ons would 
need to be underlined:

13  This happens because the law provides that informa!on 
obtained through a request for informa!on is public for anyone, 
and this informa!on is available on the Internet in many cases.

14  Human Development Report for Mexico, 2011, UNDP, p.37. 

In Mexico, public informa!on 
has increasingly been conceived 
as the property of ci!zens, 
rather than as a preroga!ve  
of poli!cians

Access to Informa"on as a New Tool to Empower Ci"zens in the Decision Making Process to Allocate Public Resources:
The Case of Mexico
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1. The presence of ci!zens aware of the pow-
er of the tool at their disposal. As noted, 
one single informa!on request can have 
a major impact. However, for this to hap-
pen, people must exercise their right with 
awareness of its implica!ons. The chal-
lenge of socializing the right of access to 
public informa!on con!nues in Mexico, 
and in light of the exposed above, its sig-
nificance becomes greater.

2. The informa!on provided by the govern-
ment needs to be relevant and useful, 
not only to the applicant, but to any ci!-
zen. Poorly structured or non-manageable 
databases are of li"le value for the users. 
Informa!on can only become a genuine in-
strument for the public if it has certain rel-
evance for the public. In this regard, David 
Eaves –an open government ac!vist from 
Canada- emphasized during the VIII Na-
!onal Week of Transparency15, that there 
are three requirements for data to be con-
sidered “open”: i) The data can only be con-
sidered existent, if it is possible to index the 
data and to easily search within the data; ii) 
The data is only useful, if it comes in elec-
tronic format, and iii) the legal framework 
has to allow the reuse of the data, as only 
the access to data does not empower the 
ci!zen. The presence of these condi!ons 
(possibility of indexing and search, elec-
tronic format, and reuse) is what we mean 
by relevant and useful data16. 

3. A civil society that translates the informa-
!on obtained through the law into a push 
for taxpayers’ interests. If these three con-
di!ons were given, the right of the access to 
informa!on would enhance its capacity as 
a mechanism that empowers ci!zens giving 
individuals tools to influence the distribu-
!on of public resources. As a consequence, 
the challenge of transparency in Mexico–
especially for the IFAI–is to strengthen the 
above-men!oned condi!ons.

15 The VIII Na!onal Week of Transparency took place during 
the first week of September, 2011.

16 Informa!on available at: http://snt.ifai.org.mx/downloads/
PANEL6VERSION.pdf

In this vein, once the right of access to in-
forma!on reaches its full poten!al as a tool to 
empower ci!zens, the next step for taxpayers 
will be the direct influence over the decision of 
what is a priority in public expenditure. Taxpay-
ers have the right to know the fate of every dol-
lar that the government spends. The challenge 
for the future is to find ways to provide ci!zens 
with ins!tu!onal mechanisms to influence the 
distribu!on and alloca!on of public resources, 
in accordance with their concerns and interests.

In the absence of such mechanisms, which 
would be the entry door for individuals to par-
!cipate in the alloca!on of public resources, 
transparency and access to public informa!on 
opens a window of opportunity for ci!zens 
and civil society to place their priori!es on the 
public agenda. The possibili!es men!oned 
here deserve a"en!on in order to strengthen 
the right of access to informa!on and its use-
fulness and relevance as a public tool.
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interna!onal boards. She provides advisory 
services to na!onal and interna!onal organi-
za!ons.
EDUCATION: She holds a Doctor of Philosophy, 
Educa!on. She is a Companion of the Order of 
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ernmental Expert” on the United Na!ons Con-
ven!on Against Corrup!on by the Govern-
ment of Kenya and the United Na!ons O#ce 
on Drugs and Crime in 2010. He was involved 
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nowned Mexican writer and poli!cal commen-
tator; he has par!cipated in many television 
and radio broadcasts, including the program 
Entre Tres. He is a regular collaborator of sev-
eral Mexican newspapers like Reforma, El Norte 
and Mural, to men!on just a few. Among his 
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EXPERIENCE: Since 1995, Bruno Speck has 
conducted research and published books and 
ar!cles on good governance and corrup!on, 
moving from an academic perspec!ve to po-
li!cal strategies for coopera!on and reform 
on a na!onal and interna!onal level. Among 
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This book was designed using Integra, a new typograhpy commissioned by 
Transparencia Mexicana to ar!st and typographer Óscar Yáñez.

Integra expresses the renassaince of essen!al values of Mexican culture: 
the power of community and its thrive for holding public servants accountable.

The font was launched in 2011 to celebrate the upcoming 15 years of our organiza!on. 

Its design, proposed by Eduardo Bohórquez, is inspired 
by the need of crea!ng new symbols for an emerging ci!zenship.

Mexico and the world have now a font for communica!ng 
honesty in its own, very own, words. 

Integra is a Versa!le Sans Serif, useful for body text, 
with excellent readability in screen and paper.

www.transparenciamexicana.org.mx
@IntegridadMx

@ci!zensmarkets

http://twitter.com/#!/IntegridadMx
http://twitter.com/#!/citizensmarkets







